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IN THIS ISSUE 


ra Two articles on the railroad industry are featured. In one, begin- 
ning at page 437, 20 years of railroad employee representation history is traced. 
The other studies the advantages and disadvantages of the union shop clause 
in the Railway Labor Act and the different, but comparable, clause in the Taft- 
Hartley Act. It starts at page 441. 

e After a year’s study in Japan of the postwar attempt to reshape 
labor-management relations during the occupation, Solomon B, Levine prepared 
a definitive report of the administration and effect of the laws passed to do the 





job. The article begins at page 462. 


IN FUTURE ISSUES 


& A large part of the August issue will be devoted to the papers 
delivered at the Fourth Annual Conference of the Association of State Mediation 
Agencies at Ithaca, New York, June 27-29. Theme: “New Vistas in Mediation.” 


me Professor George D. Haller of the Detroit College of Law has 

devised a “permanent unemployment compensation” plan to aid the worker who, 
although well under 65, is too “old” to get a job. His article will appear soon. : 
} 
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issues. The views stated are those of the authors and not necessarily those of 
the publishers. On this basis contributions are invited. 
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NO CHANGE. The Consumer Price Index remained static 
at 114.2 per cent of the 1947-1949 average between April and 
May. For the past six months it has varied only 0.1 per cent. 
There were a number of minor fluctuations in April which bal- 
anced out—food, housing and reading and recreation declined 
0.1 per cent; transportation, apparel, medical care and personal 
care rose 0.2 per cent; other goods and services went up 0.1 
per cent. 
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UP. May civilian employment, at 62.703 million, was up a 
million over April. Still better, unemployment dropped by 
473,000 during the month—a near-record one-month -decline— 
to just under 2.5 million. Large seasonal expansions in agri- 
culture and construction employment were bolstered by gains 
in manufacturing, which usually declines in May. 
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Strikes 















UP. About 500 strikes in April idled some 319,000 workers 
for 2.6 million man-days, an increase over March’s 450 stop- 
pages, which cost 220,000 workers 1.6 million man-days. The 
325 strikes which began in April represented an increase of 25 
over the March total, but still was the best April in this regard 


since 1948. Also, strike activity for the first four months 0! 
1955 was lower than in any postwar year except 1954. 
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Manufacturing 





UP. The average May workweek of factory production workers 
rose a full half hour over April to 40.7 hours. Average hourly pay 











Gross Earnings 








Wages and for manufacturing workers was $1.87—one cent above April 
Hours and six cents more than in May, 1954. The weekly pay average 
for May soared to an unprecedented $76.11—besting the previ- 
ous high of March, 1955, by $1, and $4.98 above May, 1954. 
INDEX, 1947-49 = 100 
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Construction UP. Total expenditures for new construction in May passed 


the $42 billion annual rate mark, seasonally adjusted—a record. 
The total for May alone was $3.512 billion, $14 million above 
April. During the first five months of 1955, the rate of private 
residential building remained fairly steady at a high level, while 
private nonresidential building increased sharply. January- 
May, 1955 contract awards were 29 per cent above the same 
period in 1954. 






















































The Economy 
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industrial UP. May estimates indicate that the industrial production 
index (1947-1949 = 100) regained all the ground it lost during 
Production 


last year’s slump and set a new record by soaring to 138—two 
points higher than in April and one point above the previous 
peak of July, 1953. 

Increase in durable goods output reflected continued gains in 
producers’ equipment, household goods, metals and building 
materials. Auto assembly held steady in May at record levels, 
after seasonal allowances. 
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Prices 


INDEX, 1935-39* 100 


UP. A slight decline in mid-May was recovered by the end 
of the month, and the market rose to new highs in early June. 
The composite index of the Securities and Exchange Commis- 
sion gave the average June 10 price of 265 common stocks as 
299.7 per cent of their 1939 price, as compared to 223.9 per 
cent for June, 1954. 
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UP. Continued large volume of installment financing of auto- 
mobile purchases accounted for most of the $707 million rise 
in consumer credit outstanding between March and April, which 
pushed the total to about $30.7 billion—a record. Nearly $11.5 
billion in automobile paper is now outstanding. 
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1954 1955 


UP. Between March and April, total personal income jumped 
at the seasonally adjusted annual rate of $1 billion to $295.6 
billion. Last April’s rate was $11.2 billion less. The main 
factor in the increase was a $500 million boost in labor income. 
Business and professional income gained $200 million, and 
income from dividends was up $100 million. The $12 billion 
rate of farm income remained unchanged. 

Available figures for March, 1955, show that personal tax and 
nontax payments were $32.1 billion. This leaves $260.6 billion 
disposable income. Personal consumption expenditures for the 
same period totaled $242 billion. By subtracting the total of 
personal tax and nontax payments and personal consumption 
expenditures from the total personal income, the amount ol! 
personal saving may be obtained, which in March, 1955, totaled 
$18.7 billion. 
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Representation in the Railroad Industry 


By JACOB J. KAUFMAN 


Y THE END of the fiscal year 1954 

the National Mediation Board had 
completed 20 years of operation under the 
Railway Labor Act, as amended.’ During 
this period it handled 2,846 representation 
cases to determine the desires of about 
1,067,000 railroad and airline employees as 
to which labor organization, if any, they 
wanted to represent them for the purpose 
of collective bargaining? The desires of 
these workers were determined by secret 
ballot box elections and other methods. 


In order to carry out its responsibilities 
under the law, the National Mediation Board 
has issued rules and regulations governing 
the handling of representation disputes.’ 
However, in its operations, the Board has 
also issued Determinations of Craft or Class, 
Findings upon Investigation, Dismissals and 
Certifications which contain a large body of 
policies and procedures in the handling of 
representation disputes.* 


It is the purpose of this article, first, to 
summarize the activities of the National 
Mediation Board with respect to representa- 
tion disputes; second, to set forth the basic 
policies and procedures of the Board in the 
handling of such disputes; and, third, to 


indicate the role of the courts in the review 
of the Board’s policies and procedures. 

It should be emphasized that the discus- 
sion is concerned solely with representation 
disputes in the railroad industry and ignores 
the role of the National Mediation Board 
in the handling of airline disputes except 
to the few determinations which indicate the 
Board’s general philosophy. 

Of the 2,867 representation cases brought 
before the National Mediation Board from 
1934 to 1954, a total of 303, or slightly more 
than 10 per cent, were airline disputes.‘ 
However, in recent years the percentage 
was over 20 per cent.® 


How have these cases been disposed of? 
The accompanying table’ (see page 439) 
shows that the 2,846 cases affected 3,871 
crafts, or collective bargaining units, for 
which representation disputes were resolved. 
In about 83 per cent of these disputes, 
certifications were issued or collective bar- 
gaining representation was acknowledged. 
In the remaining disputes, the petitions were 
withdrawn, primarily because of an in- 
adequate showing that a representation issue 
existed, or were dismissed, if the petitioner 
did not ask for a withdrawal. 





1 Railway Labor Act, 44 Stat. 577 (1926); 48 
Stat. 926 (1934); 48 Stat. 1185 (1934); 49 Stat. 
1921 (1936): 54 Stat. 785, 786 (1940). 

* Twentieth Annual Report of the National 
Mediation Board (1954), p. 28. 

’ National Mediation Board, Rules and Regu- 
lations, May 1, 1947; amended April 13, 1954. 
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4See Determinations of Craft or Class of the 
National Mediation Board (1948), hereafter 
referred to as ‘‘Determinations.”’ 

5 Report cited at footnote 2, pp. 19, 25. 

6 Report cited at footnote 2, p. 25. 

t Report cited at footnote 2, p. 20. 





The author teaches transportation economics at the 
University of Buffalo and railroad labor courses for 
the Extension Division, New York State School of Indus- 
trial and Labor Relations, Cornell University. A labor 
and industrial relations consultant, he is also the author 
of Collective Bargaining in the Railroad Industry. 


























It is the general policy of the National 
Mediation Board to conduct an election in 
a situation in which two or more labor 
organizations seek the right to represent 
the workers in an appropriate unit. In 
cases, however, when only one organization 
is involved and when the workers are not 
represented at the time, the Board will 
certify on the basis of a check of authoriza- 
tion cards... Approximately 20 per cent of 
the cases have been disposed of in this 
manner, but they have involved, on the 
average, small groups of workers, as is seen 
by the fact that only 4 per cent of the work- 
ers were involved in such procedures. The 
card check is made by comparing the em- 
ployee’s signature on the authorization card 
with his signature on the canceled payroll 
check. 


Procedures and Policies 


How does a representation dispute arise? 
—Rule 2 of the Rules and Regulations of 
the National Mediation Board provides that 
when a valid contract already exists between 
the employees’ representative and the car- 
rier, a labor organization, seeking an elec- 
tion, must submit authorization cards from 
at least a majority of the craft or class in- 
volved. If the employees involved are not 
represented by any labor organization, au- 
thorization cards from at least 35 per cent 
of the employees in the craft or class 
involved must be submitted. 


In one case an airline argued that there 
was no representation dispute on the ground 
that, in order for a representation dispute 
to exist, at least two groups of employees 
must be seeking the right to represent the 
employees.” In its determination, the Board 


noted, in passing, that “the carrier is not a 
party to a representation proceeding” and 
that it could have disposed of the issue in 
this manner. But the Board went on to 
state that in the particular case “the dis- 
pute .. . exists between employees who 
have signed such [authorization] cards and 
the remaining employees of the craft or 
class who, due to reasons best known to 
themselves, have chosen not to sign such 
cards.” 

The Board concluded that if the airline’s 
argument were followed, many representa- 
tion disputes would never be settled, and 
that the more unanimous employees were in 
their choice of a representative, the less 
likely it would be that an opportunity would 
arise for the Board to certify a representa- 
tive. Such situations, the Board said, would 
be contrary to the purposes and provisions 
of the Railway Labor Act. 


Authorization cards.—Rule 2 also pro- 
vides that the date, signature and employ- 
ment. status of the employees who have 
signed the authorization cards are to be 
checked and verified. This is usually done 
by the mediator assigned to the disputé. 

Rule 3 of the Rules and Regulations pro- 
vides further that the “authorizations must 
be signed and dated in the employee’s own 
handwriting or witnessed mark.” In addi- 
tion, no authorization cards will be accepted \ 
which “bear a date prior to one year before 
the date of the application for the investiga- 
tion of such dispute.” 





In a case involving the Brotherhood of 
Railroad Trainmen and the Brotherhood of 
Locomotive Engineers, the former organ- 
ization challenged the authorizations of the 
latter on the ground that there was an in- 
sufficient number of cards.” The trainmen 





8’ Thirteenth Annual Report of the National 
Mediation Board (1947), p. 10. 

* Northwest Airlines, Case No. R-2107, August 
17, 1949. 


438 


1% Determinations, p. 289, Pacific Electric Rail- 
way Company, Case No. R-1147, July 18. 1944. 
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submitted evidence to show that its member- 
ship was of such a size as to preclude the 
possibility that a majority of the employees 
signed authorization cards for the engineers. 
The Board ruled that “the exhibit showing 
the membership of the Brotherhood of Rail- 
road Trainmen does not necessarily indicate 
that none of such members desires repre- 
sentation by the Brotherhood of Locomotive 
Engineers.” 

The court has also held that to ask for 
an election a labor organization need not 
show that it has a majority of the employees 
in its membership. It must only show that 
a dispute exists as to the identity of the 
representative of the employees involved.” 


In the case referred to above, the train- 
men challenged the authorization cards on 
the ground that they were too old and 
sought an opportunity to examine the cards. 
The Board refused to show the organization 
the cards and pointed to a court decision 
which upheld this position.” 


The question has arisen as to when the 
required number of authorization cards must 
be submitted. The Board has stated that 
it has been its practice “to decline additional 
authorizations after the Mediator has com- 
pleted his check of cards and made his 
report to the Board.”* This would seem 
to imply that authorization cards can be 
submitted to a mediator assigned to the dis- 
pute up to the time that he is to make his 
report. 

At times, individual employees have sought 
to revoke their authorizations after they 
were signed. The Board has held that the 
authorization cards are directed to the labor 
organization and that revocations should be 
sent to the party to whom the original au- 
thorization was given. It is up to the or- 
ganization, said the Board, to determine 
whether it wishes to recognize the revocation." 


Intervenor’s interest in the dispute.— 
Rule 5 of the Rules and. Regulations of the 
soard provides that “an intervening indi- 
vidual or organization must produce proved 
authorizations from at least thirty-five (35) 
percent of the craft or class of employees 
involved to warrant placing the name of the 
intervenor on the ballot.” 


The rule as to the age of the cards is 
apparently applicable to the intervenor’s 





Disposition of Representation 
Disputes, 1935-1954 


Number  Percent- 
of age of 
Method of Disposition Cases Total 
Total represetitation 
cases 2,846 100.0 
Certifications based on: 
Elections 1,720 60.4 
Check of authorizations 592 20.8 
Representation recog- 
nized : 63 y ae 
Closed without certifica- 
tion 38 1.3 
Withdrawn after inves- 
tigation 260 9.1 
Withdrawn before inves- 
tigation 59 Fb 
Dismissal .. y ae 114 4.0 





authorization cards. And one would expect 
that they would also have to be in the hands 
of the mediator before he submits his report 
to the Board. Yet, in one case, a labor 
organization was permitted to intervene after 
a card check had been completed on the 
basis of a Board order, but before the Board 
had issued a certification.” The intervenor 
had submitted authorization cards from 
more than 50 per cent of the employees in- 


volved. The Board ruled that “In view of 
the fact that Certification had not been 
issued and that no ballot box or mail 


election had been taken in which all of the 
employees would have been made familiar 
with the dispute by election notices, etc.,” an 
election would be in order. 


From this statement one might conclude 
that, since a card check rather than a ballot 
box election was involved, the Board was 
willing to allow a relatively late interven- 
tion. But the Board has allowed a labor 
organization to intervene, upon an applica- 
tion supported by authorizations from a 
majority of the employees, even after a 
secret mail ballot was conducted, but before 
the ballots were counted.” Accordingly, it 
directed that a second mail ballot be con- 
ducted. 


Time limit on investigations and certifica- 
tions.—Section 2, Ninth, of the Railway 
Labor Act, as amended, provides that the 





11 National Federation of Railway Workers v. 
National Mediation Board, 2 LaBor. CASES 
{ 18,531, 110 F. (2d) 529 (CA of D. C., 1940), 
cert. den., 310 U. S. 628 (1940). 

Case cited at footnote 11. 

8 New York Central System, Case No. R-2560, 
\ugust 20, 1953. 
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14 Sixteenth Annual Report of the National 
Mediation Board, pp. 19 and folléwing. 

1 Trans-Pacific Airlines, Ltd., Case No. R-2435- 
B, December 28, 1951. 

1% Northern Pacific Terminal Company of Ore- 
gon, Case No. R-2326, January 10, 1951. 
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Board shall investigate representation dis- 
putes and issue certifications within 30 days 
after the receipt of the application for its 
services. The Board has considered this 
provision as directory rather than mandatory 
and its position has been supported by the 
courts.” 


Jurisdiction of the Board.—At times the 
question has been raised as to the jurisdic- 
tion of the Board on the grounds that the 
employees involved or the employer for 
whom they work are not subject to the 
provisions of the Railway Labor Act. 

In a case involving employees who were 
appointed by a city commission, the Board 
claimed jurisdiction on several grounds.” 
First, the Board stated that the company 
involved was “a carrier subject to the Inter- 
state Commerce Act and therefore subject 
to the Railway Labor Act.” The Board 
said, second, that there was no evidence that 
the individuals involved were not employees 
of the company. Third, the Board con- 
tended that “these employees are carried on 
the payrolls of the carrier and are reported 
by it to the Railroad Retirement Board as 
employees under a law, the coverage of 
which is not materially different from the 
Railway Labor Act.” And, finally, the 
Board pointed out that the fact that the 
employees might receive certain authority 
from a state or a locality did not nullify the 
employee-carrier relationship. 

A court of appeals reversed the ruling of 
the Board on the ground that only those 
employees defined as such by the Inter- 
state Commerce Commission are subject to 
the authority of the National Mediation 
Board and that in this case no such ruling 
had been made by the commission.” 


In another case, involving maintenance 
workers in an office building owned by a 
carrier, a similar question arose as to whether 
the workers were employees under the Rail- 
way Labor Act.” The Board noted that 
the statute (Section 1, Fifth) “lays down 
three conditions which must be fulfilled by 
a person in the service of a carrier if he is 
to qualify as an ‘employee’. He must be (1) 
in the service of the carrier, (2) subject to 
the carrier’s continuing authority to super- 
vise and direct the manner of rendition of 
his service and (3) must perform ‘work 





defined as that of an employee or sub- 
ordinate official in the orders of the Inter- 
state Commerce Commission now in effect, 
or as the same may be amended or inter- 
preted by orders hereafter entered by the 
Commission’.” 

In this case, the Board noted that the 
persons involved were carried on the payroll 
of the carrier and were reported as em- 
ployees to the Interstate Commerce Com- 
mission, that their work was under the 
general supervision of an officer of the car- 
rier, that the workers received free railroad 
transportation like the other railroad work- 
ers, that they were covered by the same 
labor agreement as the other workers, and 
that they were subject to the same railroad 
social security taxes as other workers. Thus, 
the Board concluded that conditions (1) and 
(2) had been met. 


On the remaining question of whether 
these workers performed work defined as 
that of an employee under the orders of the 
Interstate Commerce Commission, the Board 
stated that the commission had decided a 
closely related case involving the same car- 
rier and had concluded that the relation of 
the work of the employees involved to the 
interstate commerce activities of the carrier 
was “remote, tenuous and negligible.” The 
Board held that on the basis of the facts in 
the instant case it could not be said that the 
relation of the work of the employees to 
interstate activities was “remote, tenuous 
and negligible.” 


In a case involving a wholly owned sub- 
sidiary of an airline, the Board used the 
same standard and held that the enterprise 
was not separate and distinct from the 
transportation functions of the parent com- 
pany.” The Board also stated that it was 
convinced that the National Labor Rela- 
tions Board would have declined jurisdic- 
tion if a petition had been filed with that 
agency. 

The question has also arisen as to “whether 
employees working for a contractor to whom 
a carrier lets out some of its work are em- 
ployees subject to the provisions of the 
Railway Labor Act.” The Board assumed 
jurisdiction and voted all the workers as a 
unit (those working directly for the carrier 


(Continued on page 508) 





" Virginian Railway Company v. System fed- 
eration No. 40, 1 LABOR CASES { 17,022, 300 
U. S. 515 (1937). 

% Determinations, p. 274, Galveston Wharves, 
Case No. R-1067, April 12, 1943. 

1” National Council of Railway Patrolmen’s 
Unions v. Sealy, 10 LABOR CASES { 62,880, 152 
F. (2d) 500 (CCA-5, 1945). 
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2% Hudson and Manhattan Railroad Company, 
Case No. R-2129, July 14, 1949. 

1 Aircraft Engineering and Maintenance Com- 
pany, Case No. R-2364, April 24, 1951. 
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Union Shop 
Under the Railway 


TS UNION SHOP is an agreement 
between a labor union and management, 
appearing as a clause in the trade agree- 
ment, which requires employees to maintain 
membership in that union as a condition of 
their continued employment. The term 
“union membership” is defined here to mean 
at least the employee’s tender of the price 
of membership even though he actually is 
not a member in the commonly understood 
meaning of the term.’ The union shop may 
be regarded as the archetype of all forms 
of union security arrangements allowed by 
law. For the labor union, the prime merit 
of the union shop is that there is some 
assurance of income through membership 
dues and related receipts to meet the costs 
of its functions as a union. 


Under the Labor Management Relations 
Act, popularly known as the Taft-Hartley 
law,? the outlying limits of union security 
contained in a union shop agreement are 
delineated by certain hazards to which the 
union must remain exposed. For the pur- 
pose at hand these may be described as the 
hazard of employee defection, the hazard 
of adverse state law and the hazard of 
censured membership conditions. 
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Labor Act 


By DAVID LEVINSON 





THIS COMPARATIVE STUDY OF 
UNION SHOPS UNDER RLA AND 
LMRA POINTS OUT BOTH LEGAL 
AND PRACTICAL DIFFERENCES 





In one sense of the term, employees may 
be said to defect from a union by repudiat- 
ing it as their collective bargaining agent.’ 
But the focus here is on the union shop. 
The hazard of employee defection, then, 
refers to any legal device whereby em- 
ployees individually or collectively may 
choose to be rid of the requirement to 
maintain membership in the union even 
though the union retains recognition, that 
is, even though it retains its right to func- 
tion as the exclusive bargaining agent on 
their behalf. Under the Taft-Hartley law 
a procedure of this kind is available to 
employees as a group. Assuming that cer- 
tain conditions govern, employees, by deau- 
thorization election, may annul the union 
shop clause of the trade agreement although 
the union remains the bargaining agent 
(Section 9(e)(1)). As an individual, how- 
ever, the employee cannot choose to be free 





1See Union Starch and Refining Company v. 
NLRB, 19 LaBor CASES { 66,152, 186 F. (2d) 
1008 (CA-7, 1951), cert. den., 342 U. S. 815 
(1951). 

2 61 Stat. 136 (1947). 
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3 See Herbert R. Northrup, ‘“The Appropriate 
Bargaining Unit Question Under the Railway 
Labor: Act,’’ 60 Quarterly Journal of Economics 
250-269 (1946). 
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of the union shop requirement and still 
retain his job. His obligation to maintain 
union membership is voided only at the 
forbearance of the union, as is explained 
below. 

The hazard of adverse state law is de- 
rived from that section of Taft-Hartley 
which invalidates the union shop in those 
states where union security arrangements 
are unlawful (Section 14(b)). As is well 
known, right-to-work laws have been en- 
acted by over one third of the states, with 
the prospect that more will follow suit. 
In such jurisdictions, the labor union dares not 
negotiate the union shop where it does not 
already enjoy that benefit, and it must sur- 
render that benefit where it already has 
negotiated it. 

The hazard of censuicd membership con- 
ditions covers three types of situations.* 
First, the union must not levy a member- 
ship initiation fee which the National Labor 
Relations Board regards as “excessive or 
discriminatory under all the circumstances” 
(Section 8(b)(5)). Second, membership in 
the union must not be available to the 
employee on some discriminatory basis or 
unavailable to him for discriminatory rea- 
sons (Section 8(a)(3)(A) and Section 8 
(b)(2)). And, third, an employee must 
not be denied membership in the union for 
any reason whatever as long as he tenders 
the “dues and initiation fees uniformly re- 
quired” of the membership (Section 8(a) 
(3)(B) and Section 8(b)(2)).° In such situ- 
ations the union may choose to enforce the 
censured membership condition or the union 
shop requirement, but not both. 

The distinction among these situations 
warrants explanation. The legislative his- 
tory of Taft-Hartley reveals that Section 
8(b)(5) was designed to prevent labor union 
circumvention of the prohibition of the 
closed shop by way of establishing the 


union shop, and then making membership 
fees so exorbitant that a prospective appli- 
cant for membership could not afford 
to join.® Section 8(a)(3)(A) is designed to 
protect the job of an employee subject to 
union discrimination even though, in contra- 
diction to the union shop requirement, he 
never applies’ for union membership. This 
section is aimed commonly at those unions 
which follow a policy of racial discrimina- 
tion in membership. Section 8(a)(3)(B) 
protects the job of the employee to whom 
the union denies membership for any of 
many reasons which commonly are not 
regarded as-discriminatory. The union con- 
stitution and bylaws may deprive an em- 
ployee of membership if he refuses to 
submit to union discipline in its various 
facets—such as his refusal to pay special 
costs of membership, his ‘activity in pro- 
moting dua] unionism, etc. As long as the 
employee tenders the payments required of 
the members in general, then his job does 
not depend upon his being a union member 
in good standing. Of course, the same fact 
situation in its different aspects may be 
covered by more than one of these provi- 
sions of law. For example, the union’s 
imposition of an excessive initiation fee 
violates Section 8(b)(5) and may constitute 
a denial of membership to an employee for 
some reason other than his refusal to tender 
membership payments uniformly required, 
thereby conflicting with Section 8(a)(3)(B). 
Conceivably, also, the excessive fee may 
have its rationale in the union’s policy of 
discriminating in membership, so that it 
conflicts with Section 8(a)(3)(A). 


It is not necessary for the purpose at 
hand to belabor the use here of certain 
terms. Suffice it to say that some observers, 
concerned with the alleged abuse of power 
by organized labor, would speak of the fore- 
going inatters not as union hazards but as 
employee safeguards. Likewise, no value 
judgment should be inferred from the use 
of the term “right-to-work” law. It is only 
general familiarity with its meaning that 
makes the term preferable here to some 
other which may describe the same law. 

Labor relations in the railway industry 
are covered not by Taft-Hartley but by the 
Railway Labor Act (RLA).*’ The union 
shop provision of that law was enacted only 





* An additional condition, which is disregarded 
in this paper, is that the union must wait at 
least 30 days from the date of employment 
before it can demand the membership of the 
employee. 
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5 This formulation is based upon the court's 
decision in the Union Starch case, cited at 
footnote 1. 

® Legislative History of the Labor Manage- 
ment Relations Act, 1947 (Washington, 1948). 
Vol. 2, p. 1540. 

7 44 Stat. 577 (1926), as amended. 
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about four years ago, but perhaps a suffi- 
cient body of experience has been accumu- 
lated by this time to permit an assessment 
of its significance. The problem here, then, 
is to analyze the union shop under the RLA. 
The measure of union security under Taft- 
Hartley may serve as a basis of comparison. 
Is a union which is covered by the union 
shop under the RLA exposed to the same 
kinds of hazards as a corresponding union 
under Taft-Hartley? 


By way of preliminaries, interunion rela- 
tions in the railway industry and the de- 
velopment of the demand for union security 
may be briefly summarized. 


Labor organization on the railways occurs 
on a craft basis. Organizable employees 
may be divided into two groups, depending 
upon the nature of their crafts. There are 
those directly involved in the movement of 
trains, and they are said to belong to the 
“operating” group. Among them are em- 
ployees holding jobs as engineers, firemen, 
conductors and brakemen. Others are of 
the “nonoperating” crafts. That classifica- 
tion includes employees in communications, 
clerical work, maintenance of way, mainte- 
nance of equipment, some supervisors, etc. 
Within the operating group, employees are 
shuttled from one craft to another, an 
arrangement alleged to be rather unique, 
depending upon changes in railroad activity 
due to seasonal and other conditions. Re- 
currently, a fireman may temporarily be 
promoted to engineer, for example, and a 
brakeman to conductor. 


The task of designating bargaining repre- 
sentatives for the employees in the industry 
is virtually complete* and, by far most 
generally, the standard unions hold the col- 
lective bargaining rights. Standard unions 
are best described as those with a nation- 
wide distribution of members, and as those 
which generally have been active for many 
years in collective bargaining and in influ- 
encing legislation governing the railway 
industry. In short, they are the unions 
national in scope which are “accepted” by 
each other. Although the nonoperating 
crafts are not without their union rivalries, 
the standard unions among them tend to 
respect each other’s jurisdiction. Most of 
them are affiliates of the AFL and cooperate 








em- 
Among the operating 
craits, relationships are more antagonistic. 
There, the standard unions compete inten- 
sively for the collective bargaining rights 


through that organization’s railway 


ployees’ department. 


over the same crafts. The Brotherhood of 
Engineers (BLE) and the Brotherhood of 
Firemen and Enginemen (BLFE) are rivals, 
for example, in seeking bargaining rights 
over the craft of engineers and the craft 
of firemen. 

It is estimated that prior to 1934 over 20 
per cent of the then existing trade agreements 
in the railway industry were held by com- 
pany unions, that is, unions each of which 
bargained with no more than one railway 
company (carrier). Many of these organiza- 
tions were stigmatized as company dominated. 
Frequently, the agreements negotiated by 
these company unions called for the union 
shop, so that, as a condition of employment, 
employees were compelled to maintain mem- 
bership in them. Such arrangements, of 
course, were adverse to the organizational 
success of the standard unions. As a con- 
sequence, through the 1934 amendments to 
the RLA, the standard unions were success- 
ful in obtaining the legal prohibition of 
union security agreements. Unfortunately, 
they, as well as the adversary unions, were 
covered by the proscription.” 

The extinction of company unions during 
the subsequent years led to the re-emer- 
gence of the union shop issue. This time 
the standard unions called for the legaliza- 
tion of union security agreements since they, 
as virtually the only remaining unions, stood 
to benefit thereby. The issue grew as the 
unions compared the effect of the proscrip- 
tion upon them with the union security 
agreements enjoyed by -organized labor in 
other industries generally. Thus, in 1950- 
1951, the standard unions, with the notable 
exception of the BLE, sought and obtained 
from Congress amendments to the RLA 
which permit the union shop. It was esti- 
mated at that time that 75 to 80 per cent 
of the organizable employees already were 
union members in the absence of the com- 
pulsion of the union shop.” 

Since the enactment of the amendments, 
the nonoperating unions have obtained 
union shop coverage from practically all 
of the major carriers. The operating unions 





8’ Fifteenth Annual Report of the National 
Mediation Board (1949), p. 28. 

®*See David Levinson, ‘‘Railway Labor Act— 
The Record of a Decade,’’ 3 Labor Law Journal 
13, 26-27 (January, 1952). 

1 See S. Rept. 2262, Senate Labor Committee, 
Railway Labor Act Amendments, 81st Cong., 
2d Sess. (1950); H. Rept. 2811, Committee on 
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Interstate and Foreign Commerce, Amending 
the Railway Labor Act, 81st Cong., 2d Sess. 
(1950). 

11Senate Labor Committee hearings on S. 
3295, To Amend the Raiiway Labor Act, 81st 
Cong., 2d Sess. (1950), p. 4. 








have negotiated a relatively lesser number 
of such agreements. They are processing 
their demand on a carrier-by-carrier basis 
instead of on an industry-wide basis as did 
the nonoperating unions.” Moreover, as is 
developed below, some among them prob- 
ably fear the consequence upon their mem- 
bership potential of too hasty action in 
search of the union shop. 


Under Taft-Hartley, the effect of an 
affirmative vote in a deauthorization election 
is to immediately invalidate the union shop 
clause“ even though the rest of the trade 
agreement and, of course, the status of the 
union as. exclusive bargaining agent are 
unimpaired. This hazard of employee de- 
fection has no counterpart in the RLA. 


Prima facie it may seem that provision in 
the RLA for the deauthorization election is 
not necessary. Trade agreements in the 
industry are of indefinite duration and, ac- 
cording to the law, may be reopened by 
either party upon 30 days’ notice (RLA, 
Section 6). Thus, if they are so inclined, 
employees may direct their bargaining rep- 
resentatives to negotiate for the immediate 
elimination of the union shop clause. In 
this manner, one may suggest, the same re- 
sult would be obtained as by the deauthori- 
zation mechanism. 


A deauthorization election, however, is 
processed by a government agency, the 
NLRB, in accordance with the law, includ- 
ing guarantee of secrecy of the ballot. An 
employee directive to the union to nego- 
tiate, on the other hand, is processed by 
union officials and in accordance with the 
union’s constitution and bylaws. The sug- 
gestion that the deauthorization mechanism 
would be redundant under the RLA has 
merit if the union were so democratic in its 
internal affairs as to guarantee to the employee 
the same freedom of choice and action that 
is granted him by the NLRB under the 
Taft-Hartley deauthorization procedure. 


This is not necessarily to say that em- 
ployees in the railway industry have des- 
perate need for a procedure similar to the 
deauthorization election. On the contrary, 
if the frequency of use of this provision 
under Taft-Hartley is any criterion, em- 
ployees have only a quite negligible need 
for it.* As has been indicated, this paper 
is directed toward the question of the outer 


limits to union security as prescribed by 
law. Under Taft-Hartley, there is a spe- 
cific method at law for “deauthorizing” the 
union shop if employees are so inclined; 
under the RLA, an analogous method is 
not available. In this respect, the union 
shop under the RLA permits a larger ele- 
ment of union security than does the union 
shop under Taft-Hartley. 


The hazard of employee defection war- 
rants consideration in yet another, and 
most unusual, context. Where the union 
shop prevails among the operating crafts, 
the individual employee is not required to 
maintain membership in the recognized 
union. The RLA reads in part that for such 
employees the union shop requirement is 
satisfied if they hold membership “in any 
one of the labor organizations, national in 
scope . . . and admitting to membership 
employees” of the operating crafts (RLA, 
Section 2 Eleventh (c)).“ Terms corre- 
sponding to this clause are found, of course, 
in every lawful union shop agreement cov- 
ering the operating crafts. This means, for 
example, that an employee of a craft under 
a union shop agreement and for which the 
BLFE is recognized as bargaining agent 
may choose to belong not to the BLFE, but 
to the BLE. Of course, the positions of 
these unions could be reversed or certain 
other unions could serve in illustration. 


The function of this clause, which is here 
designated as the alternative-union mem- 
bership proviso, requires some explanation. 
As has been mentioned, employees in the 
operating crafts may be shuttled between 
One craft and another. Under union shop 
conditions, it would be necessary for the 
unions in question, the recognized union 
and the alternative union, to come to some 
agreement on a waiver of the rights of the 
one when the shuttled employee holds mem- 
bership in the other. The difficulty of 
forging such an agreement can easily be 
appreciated in view of the inability, at the 
time of this writing, of the BLE and BLFE 
to agree in just such circumstances as 
obtain on the Canadian National Railways. 
If there were no interunion agreement, the 
shuttled employee would have to hold mem- 
bership in both unions or intermittently 
change his union membership to correspond 
to the shuttle schedule. But this force of 
circumstance is fraught with difficulty also. 





2 Twentieth Annual Report of the National 
Mediation Board (1954), p. 9. 

13 Great Atlantic and Pacific Tea Company, 
100 NLRB 1494 (1952). 

1 Highteenth Annual Report of the National 
Labor Relations Board (1954), p. 104. 
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% This section specifies, further, that if an 
employee is not a member of a lawfully appro- 
priate union at the time that the union shop 
takes effect, he must become a member of the 
recognized union. But thereafter he is free 
to change his membership, as indicated. 
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Of the 76 million persons in the civil- 
ian working force in 1965, about 
4 percent, or 3 million, may be unem- 
ployed. This very tentative estimate 
is based simply on an average of our 
experience in the postwar years. Of 
the 73 million Americans at work a 
decade from now, about 512 million 
will be employed in agriculture, a 
drop of 15 percent from the present 
level... . about 712 million men and 
women will then be working for their 
local, State, or Federal Government, 
an increase of 25 percent in the 10 
years ahead. —Oveta Culp Hobby 





To abandon one union and join another 
may mean, for example, the loss of accu- 
mulated rights for an employee who has 
subscribed to union-sponsored personal in- 
surance.” Moreover, with respect to dual 
membership, the rules of some unions pro- 
hibit membership to any employee who is 
a member of a rival union.” The alterna- 
tive-union membership proviso automati- 
cally eliminates these predicaments. By 
maintaining membership in the alternative 
union the employee satisfies the union shop 
requirement under the trade agreement of 
the recognized union. 


In this connection, the recognized union must 
hazard employee defection only if the alterna- 
tive union is national in scope. The union shop 
clause of the RLA does not define that 
term, but presumably its meaning is the 
same as that ascribed to it elsewhere in 
that law. The RLA provides for an agency, 
the National Railroad Adjustment Board 
(NRAB), which serves to arbitrate matters 
requiring the interpretation of trade agree- 
ments (grievances), if at least one of the 
parties to the agreement chooses to submit 
the grievance to that agency for resolution. 
As an arbitration board, the NRAB is com- 
prised of an equal number of representatives 
of the labor unions and the carriers, with 
provision made for the designation of a 
neutral party to cast a tie-breaking vote. 
The law specifies that those unions which 
participate in the selection of the labor 


representatives must be national in scope, 
and it assigns primary jurisdiction to deter- 
mine the national-in-scope status of a labor 
union to the Secretary of Labor (RLA, 
Section 3 First (f)). Moreover, in other 
legislation affecting the railway industry, 
the Railroad Retirement Act” and the 
Railroad Unemployment Insurance Act,” 
the term “national in scope” is also applied 
to labor unions. Under those laws, juris- 
diction for determining national-in-scope 
status devolves upon the general counsel of 
the Railroad Retirement Board. The alter- 
native-union membership proviso, then, ap- 
plies to any union among the operating 
crafts which has been designated as national 
in scope, presumably by the Secretary of 
Labor or, in any case, by some agency of 
competent jurisdiction. 

In determining the national-in-scope status 
of a union, the Secretary of Labor and the 
Railroad Retirement Board apply such cri- 
teria as the number and geographic dis- 
persion of the union’s members, the number 
of its lodges (local unions), the number 
and geographic dispersion of the carriers 
with which it has trade agreements, the 
number of employees for whom it holds 
bargaining rights, the age of the union, the 
number of grievances it has processed 
before the NRAB, whether it has organi- 
zational affiliations with other unions, etc.” 
The sine qua non of all these considerations 
logically would be whether the union has 
a nation-wide dispersion of a sufficiently 
large number of members and/or whether 
it is signatory to contracts with a nation- 
wide distribution of carriers. The former 
of these criteria, of course, is quite invari- 
ably prerequisite to the latter. 

The. extent by which the national-in- 
scope qualification limits the hazard con- 
tained in the alternative-union membership 
clause can now be analyzed. Perhaps it 
can best be understood in a context desig- 
nated here as the UROC case. 

During the time that the union shop 
amendment to the KLA was being pro- 
posed, there arose among employees of a 
few western carriers a labor union known 
as the United Railroad Operating Crafts 
(UROC). This organization maintained 
that the traditional rivalry among the stand- 





% See Herbert R. Northrup, ‘‘Unfair Labor 
Practice Prevention Under the Railway Labor 
Act,’’ 3 Industrial and Labor Relations Review 
330 (1950). 

17 See, for example, Monthly Bulletin, Office 
of the President, Brotherhood of Locomotive 
Firemen and Enginemen (May, 1953), p. 55 
(quoting Art. 14 of the constitution of the 
BLFE). 
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18 49 Stat. 967 (1935), as amended. 

19 52 Stat. 1094 (1938), as amended. 

2° See Summary of Oral Argument, BLFE v. 
Chicago, Burlington and Quincy Railroad Com- 
pany, First Division, National Railroad Adjust- 
ment Board (mimeographed), pp. 15-17. 











ard unions in the operating crafts had re- 
sulted over the years in a deterioration of 
the employee’s economic position as com- 
pared to workers in industry generally. 
Its purpose was to replace those unions and, 
by combining all operating employees into 
one big union, eliminate the debilitating 
effects of interunion competition. 


In recruiting members, UROC ran head 
on into the union shop agreements prevail- 
ing among the operating crafts. The stand- 
ard unions insisted that membership in 
UROC did not except employees from join- 
ing the appropriate standard union, that is, 
UROC, not being national in scope, could 
not qualify under the alternative-union 
membership proviso. To prevent its mem- 
bers from being discharged under the vari- 
ous union shop agreements, then, UROC 
sought from the federal courts an injunction 
restraining the acts of discharge and a decla- 
ration that it, UROC, was national in 
scope. The courts, sustained by the Su- 
preme Court’s affirmance,” have held that 
whether UROC is national in scope de- 
pends upon the meaning of that phrase as 
found in the relevant union shop agreement. 
Since this matter involved the interpretation 
of a clause in the trade agreement—that is, 
a grievance—primary jurisdiction for adju- 
dication devolved upon the NRAB, not 
upon the courts.” In a decisive award, the 
NRAB ‘in its turn ruled against UROC. It 
held that UROC had presented to the Board 
little; if any, evidence that it was national 
in scope, nor had UROC been “adjudged 
to be ‘national in scope’ by any tribunal of 
competent jurisdiction.” * 


It is extremely doubtful that UROC 
could prove as a matter of fact that it was 
national in scope. The evidence as to its 
membership is revealed in the findings of 
a case over which a federal district court 
erroneously assumed jurisdiction. There it 
was found that at no time did UROC have 
substantially more than 6,000 dues-paying 
members, which constituted about 2 per 
cent of all the employees which UROC 
was seeking to organize under its banner. 
Furthermore, a disproportionately large 
segment of its membership, varying between 
35 and 50 per cent, was concentrated in 


Courtesy of Montgomery Ward & Company 


In order to satisfy his desire to catch 
fish and his hunger for eating them, 
man has to fool the fish into believing 
it can satisfy its hunger. Fish happen 
to like insects. Dressing up a fish- 
hook with an attractive ‘‘fly’’ to make 
the deception work is the first step 
toward the goal of treating the pal- 
ate to a succulent mess of trout or 
pan fish. The fly-rod casting lures in 
the picture are about half their actual 
size. In color, they are enough like 
the insects they represent to attract 
the smartest fish. The one in the 
lower right-hand corner is a cricket. 





the State of California. Of the 24 states 
in which UROC claimed membership, less 
than 100 members were located in each of 
14 of them.* As to serving as collective 
bargaining agent, it seems that at no time 
was UROC signatory to more than a few 
trade agreements.” Presumably, no agency 
of competent jurisdiction—the NRAB, the 
Secretary of Labor, the Railroad Retire- 
ment Board, or perhaps even the courts”™ 
—would adjudge UROC to be national in 
scope on the basis of such evidence. 
UROC may be taken as illustrative of 
any newly rising union among the operating 
crafts. As union shop agreements become 
increasingly prevalent, employees in those 





2 Pigott v. Detroit, Toledo & Ironton Railroad 
Company, 24 LABOR CASES { 67,987, 116 F. Supp. 
949 (DC Mich., 1953), cert. den., 347 U. S. 944 
(1954). 

2 For an elaboration upon this question of 
jurisdiction, see David Levinson, ‘‘Legal Aspects 
of the National Railroad Adjustment Board,’’ 
4 Labor Law Journal 685, 696-697 (October, 
1953). 
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23 National Railroad Adjustment Board, First 
Division, Award 16 475, Dkt. 30 074. (reprinted 
in full in Trainman News, Vol. 7, No. 43, Octo- 
ber 19, 1953). 

24 UROC v. Pennsylvania Railroad Company, 
25 LABOR CASES { 68,118 (DC IH., 1953). 

2 See Nineteenth Annual Report of the Na- 
tional Mediation Board, opp., p. 50; bulletin 
cited at footnote 17, at p. 62. 

26 Article cited at footnote 22. 
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crafts increasingly will be obliged to become 
union members. The dilemma which the 
alternative-union membership proviso con- 
tains for UROC is this: Employees may 
hold membership in a union other than the 
recognized union if the other union qualifies 
as national in scope. To so qualify, a union 
presumably must obtain members. But if 
an employee joins such a union he is sub- 
ject to discharge because that union does 
not qualify as national in scope. More 
simply put, employees may not join UROC 
until it becomes national in scope; but 
UROC cannot become national in scope 
until employees join it. It appears, then, 
that the hazard of employee defection which 
the alternative-union membership proviso 
contains for the recognized union cannot be 
generated by the challenge of any newly 
rising union but only by that of an alter- 
native standard union. 


This conclusion is subject to qualification, 
depending upon which criterion is applied 
in determining national-in-scope status, the 
membership rolls of the union or the num- 
ber of trade agreements it has negotiated. 
As to the former criterion, employees may 
be members both of the recognized union 
and of UROC. In this way UROC, having 
acquired a sufficient number of members 
dispersed nationally, may be adjudged na- 
tional in scope. But the doubling of dues 
and fees, which employees would be re- 
quired to pay as members, presumably 
would make the cost of dual membership 
financially prohibitive. Of course, UROC 
could largely avoid this quandary by charg- 
ing nominal dues. But then there is the 
question of how UROC would obtain the 
financial wherewithal to cover its expenses 
until such time as it achieved national-in- 
scope status. Aside from monetary consid- 
erations, there is the additional] question of 
what service or benefit could UROC render 
to employees, on the basis of which it would 
have to solicit their membership in its early 
stage of growth. 

As to the latter criterion, employees are 
free under the law to grant authorizations 
to UROC to represent them in collective 
bargaining even though they continue to 
hold membership in the recognized union. 
Through the medium of the consequent rep- 
resentation election, then, the collective bar- 
gaining rights held by the recognized union 
may be transferred to UROC (RLA, Sec- 





tion 2 Ninth). Should similar develop- 
ments occur throughout the railway industry, 
UROC finally may be adjudged national in 
scope on the basis of the trade agreements 
it has negotiated, and thereby it may qualify 
under the alternative-union membership 
proviso. In a manner of speaking, UROC 
may successfully challenge the standard 
unions for members under the alternative- 
union membership proviso if it already has 
won over their bargaining rights. 


In processing grievances during that period 
before it might acquire national-in-scope 
status, UROC would have to face an 
agency, the NRAB, half of whose members, 
being appointed by the standard unions, 
would be hostile to it.” The other half, 
representing the carriers, presumably would 
be aligned with the carrier against which 
the grievance is directed. It is difficult to 
imagine, then, that the Board would grant 
UROC even-handed treatment. The RLA 
is silent on the rights of the offended party 
in such circumstances. The NRAB, how- 
ever, is a statutory agency, and under the 
law it may have exclusive jurisdiction over 
the parties and the subject matter of the 
grievance. A law which subjects a party 
to adjudication by representatives of other 
parties who are chosen by and from private 
sources (RLA, Section 3 First (b) and (c)), 
and who by the very nature of things are 
adverse to that party, would assuredly vio- 
late due process unless it afforded that 
party judicial relief.* Thus it seems that 
the allegedly arbitrary conduct of the NRAB 
against UROC would be subject to court 
review. UROC, it should be noted, could 
avoid the NRAB entirely by establishing, 
in agreement with the carrier with which it 
bargains, a so-called system board for the 
arbitration of grievances under the contract 
(RLA, Section 3 Second). 

The fact that a newly rising union may 
acquire national-in-scope status in the above- 
described manner:is recognized here as a 
logical possibility and not actuaily probable. 
It would have practical significance if there 
were a veritable revolution by the em- 
ployees in the operating crafts against the 
leadership of the standard unions. Thus 
the conclusion that the alternative-union 
membership proviso is a hazard to the 
recognized union through the medium of 
no union other than an existing standard union 
appears correct for all practical purposes. 


‘ 





* There is evidence that the -NRAB hears 
cases brought by parties other than the stand- 
ard unions, which represent employees. See 
the court’s opinion in Alabaugh wv. Baltimore 
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{| 68,823, 125 F. Supp. 401 (DC Md., 1954). 
78 Article cited at footnote 22, at p. 692. 











Although the alternative-union member- 
ship proviso allows practically no room for 
the rise of new unions, it serves to intensify 
the rivalry among existing standard unions. 
Prior to the enactment of the union shop 
amendment, an employee could reject mem- 
bership in any union. But, under the pres- 
ent law, if one union does not obtain his 
membership, another must. An actual situ- 
ation which perhaps most dramatically 
illustrates the intensification of rivalry is 
this: Assume that on a particular carrier 
the BLFE holds the bargaining rights for 
employees of the firemen’s craft. For what- 
ever reason it deems good and sufficient, 
however, the BLE may grant membership 
to firemen at reduced cost (cut rate).” 
Thus, firemen may join the BLE with less 
expense to themselves and thereby satisfy 
the alternative-union membership proviso 
of the union shop clause in the contract of 
the BLFE. Previously, union competition 
as manifested by differences in membership 
expense was more modest because the em- 
ployee could choose to incur no membership 
expense whatever. Although the recognized 
union enjoys the benefits of the union shop, 
the hazard of employee defection in this 
connection may be quite acute. In fact, it 

‘ may best serve to discard the use of the 
term “union shop” as descriptive of the 
security which an operating union enjoys 
under the RLA and substitute “multiple 
standard-union shop” in its place. 


When Congress debated the question of 
the union shop under the RLA, a proposed 
amendment would have followed Taft- 
Hartley in deferring to the laws of those 
states which prohibit union security agree- 
ments. The advocates of the proposal in- 
sisted that the railway unions should enjoy 
no greater security by law than unions, for 
example, in the trucking and maritime in- 
dustries. Like the railways, these indus- 
tries are involved in interstate commerce 
but, nevertheless, are subject to the hazard 
of adverse state law as prescribed by Taft- 
Hartley. Congress, however, defeated the 
proposal. The opponents of the proposal 
argued that it would serve to complicate 
both labor relations in the industry and the 
administration of the RLA.” By way of 
illustration, the RLA inferentially requires 
collective bargaining to proceed on a car- 
rier-wide (system-wide) basis. This means 
that to the extent that a carrier crosses 
State lines, as the major carriers do, local 





To maintain an increasing standard 
of living related to the estimated 
population growth, output per worker 
will have to increase approximately 
40 per cent between now and 1960. 
It is probable that this productivity 
increase will not be achieved to any 
large degree by longer hours, work- 
ing faster, or improving personal 
efficiency. Rather, it is new tech- 
nological developments that offer 
the greatest hopes for achieving this 
goal.—Robert T. Collins, general 
sales manager, New Departure Divi- 
sion, General Motors Corporation. 





adjustment would have to be made in the 
union shop agreement to conform to the re- 
quirement in those states having right-to-work 
laws. In this respect, to be sure, circumstances 
would be no different than under Taft-Hartley, 
where industry-wide or regional agree- 
ments must allow for local variations due to 
differences in state laws. But complications, 
nevertheless, would still remain. To con- 
sider one such difficulty, through the appli- 
cation of seniority rights, an operating 
employee may be shuttled from job to job 
within a seniority district which crosses 
State lines. If one state by law permitted 
the union shop and the other did not, there 
is the problem of designing some mechan- 
ism of adjustment, That is, a system of 
additional variations would be required with- 
in the framework of the local variations 
permitted by the basic agreement. 


It is not the purpose here to take up a 
detailed analysis of the merits of the issue 
of whether railway employees should be 
subject to state right-to-work laws. Suffice 
it to say that the RLA specifies that the 
parties shall be permitted to negotiate union 
shop agreements notwithstanding the “stat- 
ute or law” of any state (RLA, Section 2 
Eleventh). With respect to the threat of 
adverse state law, then, union security is 
less hazardous for a labor organization 
under the RLA than it is under Taft- 
Hartley. 

There already are on record a few court 
decisions sustaining the union shop clause 
of the RLA as prevailing over state right- 
to-work laws. On the other hand, in the 
case of Hanson v. Union Pacific Railroad ™ 





2 See February, 1954 issue of bulletin cited 
at footnote 17, at p. 27. 
% See House report cited at footnote 10. 


448 





3 Hanson v. Union Pacific Railroad Company, 
24 LABOR CASES { 68,085 (DC Neb., 1954). 
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a lower state court has ruled in support of 
states’ rights. The theory of the court in 
that case is interesting. There it is argued 
that both Congress, under its interstate 
commerce powers, and the state, under its 
police powers, have the right to regulate 
the subject of labor relations. Although the 
state’s right-to-work law, continued the 
court, prohibits the union shop, the RLA 
permits but does not require it. Thus the fed- 
eral policy of neutrality on the union shop 
is not antagonized by the state policy of 
repression, and both laws may be operative. 

A state court opinion on the same matter 
in a subsequent case appears to provide a 
logical refutation of the reconcilability of 
both laws. In Moore v. Chesapeake and Ohio 
Railway Company,” the court held that the 
permission granted in the RLA to establish 
a union shop is regulatory in character, 
that is to say, it is required under the RLA 
that the parties to a trade agreement shall 
be permitted to establish the union shop if 
they mutually can agree thereon notwith- 
standing any state law. Thus the RLA on 
this point is antagonistic to a state right- 
to-work law, and, of course, the federal 
statute pre-empts the field. 

Should these divergent views reach the 
Supreme Court of the United States, it is 
not bold venture to predict that the prin- 
ciple of the Moore decision will prevail. 

There is no provision in the RLA cor- 
responding to that clause in Taft-Hartley 
which prohibits a union from levying an 
excessive or discriminatory membership 
initiation fee under union shop conditions 
(LMRA, Section 8(b)(5)). Prima facie, 
then, the union shop in this respect appears to 
be less hazardous for the covered union 
under the RLA than under the other law. 
An excessive (discriminatory) initiation fee, 
however, may be proscribed by that provi- 
sion of the RLA under which the employee 
is free of the union shop requirement if he 
is denied membership in the union for some 
other than his failure to tender 
uniformly required membership payments 
(RLA, Section 2 Eleventh (a)). Presum- 
ably, the excessive (discriminatory) initia- 
tion fee would be uniform as concerning 
one prospective applicant for union mem- 


reason 


bership and another, but it would not be 
uniform with respect to all such applicants 
and those who had become members of the 
union in the past. The question probably 
would revolve on the intent underlying the 
allegedly excessive initiation fee. If the 
amount of the initiation fee is increased 
as compared to what it was in the past, as 
based upon some rational consideration, 
such as the increased wage rates of em- 
ployees (ability to pay) or increased benefits 
which union membership confers (benefits 
received), it apparently does not violate 
that provision calling for uniform member- 
ship payments, as is explained below. On 
the other hand, if the increased fee is de- 
signed to make membership for the new 
applicant so prohibitive as in effect to con- 
vert the union shop into the closed shop, 
it apparently constitutes a nonuniformity 
in membership payments so as to relieve 
the burdened employee of the union shop 
requirement.” If this analysis is correct, 
the RLA covers the same subject matter as 
Section 8(b) (5) of Taft-Hartley even though 
it contains no provision paralleling that sec- 
tion. 

The RLA foilows Taft-Hartley in specify- 
ing that the types of membership payments 
which an employee may be required to 
tender under the union shop cover the 
initiation fees and dues uniformly levied 
upon the membership (RLA, Section 2 
Eleventh (a)). By specification, the RLA 
excludes from the required employee pay- 
ments any union fines or penalties. But this 
same conclusion has been reached under 
Taft-Hartley by interpretation.“ The 
tinct difference between both laws in this 
connection is that under Taft-Hartley assess- 
ments, by their omission from the law, are 
not part of the required membership pay- 
ments which a union can demand under 
the union shop,” while under the RLA as- 
sessments are specified along with dues and 
initiation fees as required payments. That 
is to say, under the former law, a union can- 
not demand of an employee that he pay 
union assessments at the peril of losing his 
job, but, under the latter, it can. For this 
reason, there is a lesser hazard of censured 
membership conditions under the union 
shop as governed by the RLA than as gov- 


dis- 





% Moore v. Chesapeake and Ohio Railway 
Company, 26 LABOR CASES { 68,640 (Hustings 
Ct., Richmond, Virginia, 1954). 

*8 Another criterion, imposed by the construc- 
tion of Taft-Hartley, is whether the initiation 
fee constitutes a penalty upon the employee 
for not having joined the union when he had 
no obligation to do so. See Ferro Stamping 
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and Manufacturing Company, 93 NLRB 1459 
(1951). 

% See Pen and Pencil Workers Union, Local 
19593, 91 NLRB 883 (1950); Electric Auto-Lite 
Company, 92 NLRB 1073 (1950). 

% See International Harvester Company, 95 
NLRB 730 (1951); Continental Can Company, 
98 NLRB 1252 (1952). 
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Four out of ten companies surveyed 
continue hospital insurance when an 
employee retires, and almost as many 
continue surgical insurance. Ten years 
ago, none did so. Eight out of ten 
continue life insurance.—National 
Industrial Conference Board. 





erned by Taft-Hartley. The inclusion of 
assessments under the RLA, it is worth 
noting, is of particular moment for the 
operating unions. Because of the prevail- 
ing interunion rivalry, such a union is 
tempted as a matter of membership recruit- 
ment appeal to understate the amount of 
the membership dues it must levy and then 
make up the difference by levying member- 
ship assessments.” 

The RLA also follows Taft-Hartley in 
specifying that membership in the union 
must not be unavailable to the employee 
for some discriminatory reason, and that 
the employee must not be denied member- 
ship in the union for any reason whatever 
so long as he tenders the payments uni- 
formly required of the members (RLA, 
Section 2 Eleventh (a)). To the extent that 
the first of these provisions is designed, for 
example, to safeguard the job of the em- 
ployee against whom the union discrimi- 
nates for racial reasons, and to the extent 
that the second safeguards the job of the 
employee who will not submit to union 
discipline, they are no different from their 
counterparts under Taft-Hartley. These two 
provisions of the RLA do take on unique- 
ness, however, within the context of the 
alternative-union membership proviso. 

To apply these two provisions quite 
specifically, one might assume the follow- 
ing: On a given carrier, the BLE is the 
recognized bargaining agent for the engi- 
neer’s craft and for the fireman’s craft, and 
both are covered by the union shop require- 
ment. All engineers and firemen on the 
carrier must belong to the BLE if they have 
not exercised their rights under the alter- 
native-union membership proviso. Assume 
further, as has been implied, that to encour- 
age firemen on all carriers generally to join 
it, BLE policy is to grant membership to 


firemen at “cut-rate” cost. But, also as a 
matter of BLE policy, a fireman (who had 
not previously been an engineer) is in- 
eligible to vote on certain issues which the 
union confronts in which the self-interest of 
engineers is contrary to that of firemen,” 
nor is he eligible to hold union office.® 
Assume, too, that a fireman of the carrier 
in question, who is not a member of an 
alternative union, alleges that he is free of 
the union shop requirement on the ground 
that the rights and privileges of member- 
ship in the BLE—as to voting and holding 
office — discriminate against him as com- 
pared to engineers, that is, he is denied 
full rights of membership because of the 
nature of his employment. Finally, assume 
that an engineer of the carrier in question 
tenders to the BLE the appropriate cut- 
rate membership payments required of a 
fireman and is denied membership. He 
then alleges that he is also free of the union 
shop requirement because the cost of mem- 
bership for him differs from the cost of 
membership for firemen, that is, the reason 
for his dissociation from the union is 
something other than his failure to tender 
the appropriate sums uniformly required of 
members. 


The latter situation, the case of the engi- 
neer and his allegation as to uniform mem- 
bership costs, is considered here first. The 
question it raises is whether the require- 
ment of uniformity in membership costs, as 
a condition for enforcing the union shop, 
permits a reasonable classification of mem- 
bers for the payment of such costs. Through 
parallel construction, interpretations of the 
corresponding provisions in Taft-Hartley 
bear great weight upon the question at hand. 

The NLRB agrees that uniformity in 
membership costs permits reasonable classi- 
fication of members. Classification of mem- 
bers for dues-paying purposes according to 
their record of attendance at union meet- 
ings, for example, is not reasonable,” while 
classification which distinguishes those in 
arrears in dues payments from those chroni- 
cally in arrears,” and one distinguishing 
new members from former members," is 
reasonable. 


Classifying members for dues-paying pur- 
poses according to their jobs seems to be 








% See February, 1953 issue of bulletin cited 
at footnote 17, at p. 18. 

3% See March, 1954 issue of bulletin cited at 
footnote 17, at p. 36. 

% See February, 1954 issue of bulletin cited 
at footnote 17, at p. 27. 
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%® Flectric Auto-Lite Company, cited at foot- 
note 34, enf’d, 21 LABOR CASEs { 66,941, 196 F. 
(2d) 500 (CA-6, 1952). 

“ Standard Brands, Inc., 97 NLRB 737 (1951): 
North American Refractories Company, 100 
NLRB 1151 (1952). 

“1 Food Machinery and Chemical Corporation, 
99 NLRB 1430 (1952). 
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The United States Internal Revenue 
Service reported that there were 
26,573 qualified pension and profit- 
sharing plans in operation on Decem- 
ber 31, 1954, an increase of 4,065 
during the year. In the President's 
Economic Report, early in 1955, it 
was estimated that $3 billion a year 
now goes into pension plans. 





reasonable. In the first place, since the 
employee presumably relies upon his job as 
the source of income to meet the cost of 
union membership, such classification may 
be reasonable as based upon ability to pay. 
But this is of minor significance. 


Second, more important in establishing 
reasonableness of classification is the fact 
of union competition. Because of the al- 
ternative-union membership proviso, a 
provision which has no counterpart in Taft- 
Hartley, an employee has no obligation of 
membership in the union covered by the 
union shop. If it could be shown that 
without the union shop certain kinds of 
employees (engineers) gravitate toward mem- 
bership in a particular union (BLE), while 
others (firemen) do not, it would be reason- 
able to expect the union to offer the latter 
kind of workers (firemen) some incentive 
(cut-rate dues) to join it if it genuinely 
desired their membership. This is almost 
as reasonable as the not infrequent practice 
among unions which do not enjoy the union 
shop to waive initiation fees during mem- 
bership organizing drives. 


Third, the facts of life in the railway 
industry compel the conclusion that the 
fireman is apprentice to the engineer. It 
is very common in labor organization gen- 
erally for a craft union to impose lesser 
dues upon its apprentice members than it 
does upon its journeymen members. If 
“general practice” is a criterion of reason- 
ableness, then the distinction between engi- 
neers and firémen for dues-paying purposes 
is reasonable. 


Most important is the intent of the law. 
The provision in question is designed to 
protect the job of that employee whom the 
union seeks to penalize as a disciplinary 
device or for whom the union wishes to 
make membership too costly (a covert 
closed shop). The recalcitrant engineer can- 
not suggest that the higher cost of mem- 
bership for him as compared to firemen 
violates the intent of the law. The higher 
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dues are not designed to constitute a pen- 
alty upon him nor do they make member- 
ship more costly for him than it is for 
engineers who already are members of the 
union. The conclusion here, then, is that 
the recalcitrant engineer is subject to dis- 
charge under the union shop requirement. 


The question presented by the case of 
the complaining fireman is whether the 
classification of membership rights, as based 
upon an employee’s job, is discriminatory. 
Concentrating for the moment upon mem- 
bership rights as they concern only the 
question of union office holding, the prob- 
lem is not too complicated. Here, dis- 
crimination on the basis of jobs is not 
unreasonable. In the first place, the restric- 
tion is comparable to a common rule among 
craft unions generally that union office is 
open to journeymen but not to apprentices. 
One may assume that in the course of time 
the fireman, upon promotion to engineer, 
will qualify to run for union office. Second, 
even though union office may not be open 
to a fireman, his remaining rights of mem- 
bership—such as active participation in union 
affairs and exercise of the right to vote— 
presumably are still very substantial. They 
are far removed from the negligible rights 
of membership which some unions, for ex- 
ample, grant to members belonging to a racial 
minority, who are segregated in so-called 
auxiliary locals. 

To deny a fireman the right to vote on 
issues which directly affect his job interest, 
however, raises a far more disturbing prob- 
lem. It seems that general practice among 
craft unions is to deny journeymen members 
complete voting rights. Whether this consti- 
tutes discriminatory membership under Section 
8(a)(3)(A) of Taft-Hartley has never been 
decided by the NLRB. But if that Board 
accepts long-established general practice as 
the criterion of reasonableness in classifica- 
tion, the answer to the problem is obvious. 
By parallel construction, it would not be 
violative of the RLA if the BLE differ- 
entiated between firemen and engineer mem- 
bers as concerning their voting rights. 


But it is suggested here that general 
practice need not be a criterion of reason- 
ableness; if it is, it may be only one of a 
number of criteria, and an indecisive one 
at that. Labor organization in its very 
essence constitutes an attempt by employees 
to protect and promote their job interests. 
To be sure, a union may properly act 
against the self-interest of some of its mem- 
bers to further the interest of the others— 
for example, as when it bargains on senior- 
ity. But to deny a union member the right 
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to vote as his self-interest dictates on mat- 
ters affecting his job is assuredly unreason- 
able discrimination and leaves any remaining 
rights of union membership devoid of sub- 
stance. This consideration is so overwhelm- 
ing as to compel the conclusion that the 
complaining fireman is on sound ground 
under the RLA and is free of the union 
shop requirement where the BLE holds the 
bargaining rights. 

The difference between union security 
under Taft-Hartley and under the RLA can 
now be summarized. As compared to the 
unions under Taft-Hartley, the unions of 
the railway industry incur a somewhat 
lesser hazard of employee defection due to 
the absence of the deauthorization mechanism. 
For practical purposes, however, this is of 
quite negligible significance. Because of 
the alternative-union membership proviso, 
the operating unions are exposed to the 
hazard of employee defection in a manner 
that has no counterpart in Taft-Hartley. 
Considered practically, the threat of em- 
ployee defection cannot stem from the rise 
of a new union in the industry, but the 
standard operating unions have no respite 
from each other. Of great advantage to the 
railway unions is the absence of the hazard 
of adverse state law. As to censured mem- 
bership conditions, the railway unions have 
the advantage of including assessments within 
compulsory membership payments. Other 
than for that fact, censured membership 
conditions are about the same under both 
laws. The alternative-union membership 


“T believe that there is not a State 
legislature meeting this year in which 
one or more bills have not been intro- 
duced to increase [unemployment] bene- 
fit amounts. Not all the returns are in 
yet, since some legislatures are still in 
session, but according to my latest in- 
formation, 23 had enacted legislation 
increasing the basic maximum weekly 
benefit amount, and legislation is still 
pending in 13 states. At present, the 
laws of 12 States, accounting for 29.9 
percent of all workers covered by State 
unemployment insurance, provide a basic 
maximum weekly benefit amount of over 
$30, and 20 States, accounting for 40.2 
percent of the covered labor force, pro- 
vide a basic maximum of $30. Thus, ap- 
proximately 70 percent of the covered 
labor force will reside in States with a 
maximum of $30 or more... . 





UPWARD TREND IN UNEMPLOYMENT BENEFITS 


proviso probably will generate more in- 
tense interunion conflict under the RLA as 
compared to Taft-Hartley with respect to 
the full meaning of these censured member- 
ship conditions. 


The alternative-union membership pro- 
viso spells mutual attrition for the operating 
unions. In terms of their own self-interest 
as organizations, they should consider the 
feasibility of merger or, at least, of defini- 
tive functional unity. The organizational 
principle of UROC is not without merit. It 
is worth noting that the BLFE has been 
anxious to merge with the BLE, but the 
latter is fearful that by merger the firemen 
members, through numerical superiority, 
will gain the whip hand over the engineer 
members. 

But enough of exhortation! Exhortation 
will probably serve as well in this situ- 
ation as it has in labor relations generally. 
The lesson of the AFL and the CIO sug- 
gests that the operating unions will co- 
operate if faced with a threat to their 
mutual survival which completely outweighs 
any advantage they can expect to gain or 
retain through continued conflict. But the 
operating unions are so firmly entrenched 
legally, and the senior operating employees 
are so firmly entrenched economically, that 
it is difficult to imagine a development 
which, by constituting a common hazard, 
would precipitate some kind of merger. The 
foreseeable future seems to suggest that 
rivalry and attrition lic ahead for the oper- 


ating unions. [The End] 





“To date, seven States have this year 
enacted legislation increasing the poten- 
tial duration of benefits. One State, 
Vermont, increased its uniform duration | 
to 26 weeks, and Pennsylvania went to | 
a uniform duration of 30 weeks. At | 
present, six State laws meet the Presi- | 
dent’s recommendation for uniform dura- 
tion of 26 weeks. Twenty-two other 
States provide a maximum variable dura- | 
tion of 26 weeks. 

“Tt think that all will agree that much | 
progress has been made in the last two 
years in providing an adequate program 
and this gives promise of more progress 
in the future toward an adequate pro- 
gram in al] States.”—Assistant Secretary 
of Labor Rocco C. Siciliano, in an ad- 
dress to the Annual IAPES Convention 
at Cincinnati, Ohio, June 7, 1955. 
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Right-to-Work Laws: 


The Virginia Experience 


By JOHN M. KUHLMAN 





‘'N 1947 Virginia and ten other states 

passed right-to-work legislation; in 1951 
there was a single addition; and in 1953- 
1955 there were five additional statutes en- 
acted.* Between 1947 and 1955, other states 
passed legislation restricting union security 
agreements but not outlawing them. Still 
others passed legislation regulating or out- 
lawing union security agreements only to 
eliminate such restrictions during later legis- 
lative sessions. At the present time, inten- 
sive efforts are being made to extend this 
type of legislation. Such legislation is being 
promoted in several states, and the DeMille 
Foundation and the National Right to Work 
Committee are promoting the cause on the 
national level.? In light of the renewed in- 
terest in such legislation, an examination of 
the statute and its operation in Virginia is 
germane. 


On December 10, 1946, Governor W. H. 
Tuck of the State of Virginia summoned 
the general assembly to meet in special 
session on January 6, 1947, to consider 
various problems relating to the state educa- 
tional system, Shortly after this announce- 
ment, it became common knowledge that 
the legislature would be asked to consider 
various aspects of the labor-management 
problems of the state. On December 16, 
1947, the governor requested the Virginia 
Advisory Legislative Council to make a 
study of the question of strikes in public 
utilities and the right to work. The attor- 
ney genera! drafted two bills dealing with 


THE AUTHOR CONCLUDES THAT 
VIRGINIA’S LAW AGAINST THE 
UNION SHOP IS NOT WORKABLE 
BECAUSE IT IS UNENFORCEABLE 





the above subjects, and the VALC conducted 
short hearings in Roanoke and Richmond. 


The special session convened on January 
6, 1947, and the governor requested an 
appropriation of $6.5 million to alleviate 
existing educational probiems. In addition, 
he requested the passage of the two bills 
drafted by the attorney general. They were 
introduced on January 7 as House Bills 5 
and 6. House Bill 5, the right-to-work bill, 
was referred to the Committee on Labor, 
and it was reported out of committee and 
passed one week later. On January 15, it 
was introduced in the senate, passed on 
January 16 and signed by .the presiding 
officers of the two houses on January 17.° 

The haste with which the two bills were 
pushed through the general assembly was 
the most often voiced criticism. An attempt 
was made to postpone action until the next 
regular session in order that more exten- 
sive hearings could be held, but this proposal 
was easily defeated. If a resolution which 
had passed the house during the previous 
session authorizing such a study had passed 
the senate, adequate time would have been 
available for a thorough study of the labor 
problem in Virginia. 





1States having right-to-work laws are Ala- 
bama, Arizona, Arkansas, Florida, Georgia, 
Iowa, Louisiana, Mississippi, Nebraska, Ne- 
vada, North Carolina, North Dakota, South 
Carolina, South Dakota, Tennessee, Texas, 
Utah and Virginia. The Florida constitutional 
provision was passed during World War II. 

* New York Times, September 26, 1954, p. 69. 
‘“‘Who Owns Your Right to Work?’’ USA (Janu- 
ary, 1953). 
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® Robert R. France, ‘Seizure in Emergency 
Labor Disputes in Virginia,’’ Industrial and 
Labor Relations Review (April, 1954), p. 347. 
Professor France discusses the operation of the 
public utility seizure bill which was H. B. 6 
in the 1947 special session of the Virginia Gen- 
eral Assembly. 
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Several factors contributed to the passage 
of this legislation in Virginia. One of the 
more important was the general attitude of 
the American people toward labor in the 
immediate postwar period. The 116 million 
man-days lost because of work stoppages 
in 1946, certain wartime work stoppages 
and the general reaction to four years of 
controls and restrictions were contributing 
factors in the passage of the 11 right-to- 
work laws in 1947. There is nothing to 
indicate, however, that the situation in Vir- 
ginia was worse than that in other states 
and thus required special corrective legis- 
lation. There was a threatened strike in 
the largest electric utility in the state, and 
in the coal fields there was a strike and 
general unrest.* Virginia lost a total of 1.24 
million man-days because of work stoppages 
in 1946, but this was only 1.1 per cent of 
the total in the United States, whereas 
approximately 2 per cent of the country’s 
labor force was to be found in the common- 
wealth. 


The threatened strike at Virginia Electric 
and Power Company was definitely a factor 
in the passage of the right-to-work law. 
The governor, in his message to the special 
session, said: 

“Everyone in this Commonwealth is en- 
titled to labor at the task of his choice with- 
out being subject to restriction, intimidation, 
coercion, or assessment by any organization 
or group which, in the role of the third 
party, undertakes to dictate to employer 
and employee the terms of employment. 


“The general public is entitled to the un- 
interrupted supply of essential services such 
as water, lights, heat, gas, electric power, 
transportation and communication, the very 
life of modern society. 


“This unimpaired right to work and the 
assurance of a steady supply of essential 
public services must not remain in jeopardy. 
They should be guaranteed by law.’’* 


The governor, in the above passage, as 
well as other supporters of the bill, discussed 
the right-to-work bill in conjunction with 
the emergency situation in the electric power 
company, and it was intimated that the 
passage of this bill was needed to meet that 
emergency. The legislation was not intro- 
duced to meet any existing emergency, but 
only in anticipation of a possible public 
emergency. 


A second causal factor is to be found in 
the nature of the state’s economy. Virginia, 
like the other 17 states with such legisla- 
tion, is predominantly rural. The industry 
in the state is localized. Two centers of 
union strength in Virginia, the coal mining 
area of the southwest and the Norfolk- 
Portsmouth area at the mouth of the James 
River, accounted for 14 of the 28 opposing 
votes in 1947, The negative votes in 1954, 
when the restrictive features of the law 
were tightened, came from the same areas 
plus the urbanized Arlington-Alexandria 
area of northern Virginia. The government 
of the state is dominated by a rural, con- 
servative organization, and the state’s labor 
legislation reflects the views of this rural 
element of the state. It certainly does not 
represent the interests of labor, and there 
are many on the side of management who 
do not approve of this type of legislation; 
but it does represent the philosophy of 
rural individualism. 


The third, and possibly the major, rea- 
son for the passage of the bill is to be found 
in the historic attitude of the South toward 
unions and unionism. To many in the 
South, unionism is an alien philosophy of 
either Yankee or Communistic origin and 
is designed to appeal to a type of person 
not desired in the South. Many of the 
economic and social leaders of Virginia 
have a very paternalistic attitude, ard it 
wounds them to have the wage earners, or 
any other group, look to outsiders for leader- 
ship. The paternalism which at one time 
was characteristic of the plantation may 
now be found in the industrial plants, and 
any attempt to organize a union is looked 
upon as evidence of ingratitude and dis- 
loyalty. The whole social climate of Vir- 
ginia and the South militates against unionism, 
and the right-to-work law is merely one 
manifestation of the inherent distrust of 
this institution. 





*Some say that the specific incident which 
brought about the passage of the law was the 
attempt by the carpenters to collect initiation 
fees from all carpenters working on army 
camps in Virginia during World War II. 

5 Address of Governor Tuck, House Document 
No. 1, special session, 1947. 


454 





®W. J. Cash, The Mind of the South (Alfred 
A. Knopf, 1941). The author has written a 
penetrating analysis of unions and unionism in 
the South and the southern attitude toward 
unions. 
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A fourth reason for the passage of the 
legislation in question is that of industrial 
development. There are some who claim 
that the way to attract new industry is to 
pass a right-to-work law making union 
security agreements illegal. W. R. Brown, 
of the Missouri State Chamber of Com- 
merce, claims that midwestern labor has a 
“black eye” which can be assuaged by the 
passage of a right-to-work law.’ This factor 
may be more important in other states, but 
in Virginia there is no evidence to indicate 
that it was a major factor in the passage of 
the bill. 


It should be noted that the desire to pro- 
tect one’s right to work is not included here 
as a causal factor. There were no wage 
earners in Virginia who asked for protec- 
tion of their right to work against inter- 
ference by unions or other workers. 


A Look at the Statute 


Before proceeding further, it is advisable 
to take a brief look at the substantive con- 
tent of the 1947 legislation and the 1954 
amendments.’ The original statute provided 
that the right to work could not be denied 
or abridged because of membership or non- 
membership in a labor organization; agree- 
ments to the contrary between employer 
and a union were illegal and declared to be 
contrary to public policy; a person could 
not be required to abstain from union mem- 
bership as a condition of employment; 
employers could not require employees to 
pay union dues as a condition of employ- 
ment; and any person deprived of his right 
to work could recover damages from the 
responsible parties. 


According to the attorney general, there 
were widespread violations of the law be- 
tween 1947 and 1954. Because of this fact, 
a bill proposing extensive amendments to 
the right-to-work law was introduced in 
1954 at the instance of the attorney general 
and the governor. As introduced, the first 
section of this bill read: 


“Any express or implied agreement or 
understanding or practice whereby any per- 
son, firm, association, owner, contractor, or 
subcontractor, whether or not a party thereto, 
is in any manner required to employ union 
labor only or non-union labor only, or is 
in any manner discriminated against or denied 
equal business opportunity or interfered with 
in his or its business relationship by reason 


of its maintaining open shop conditions of em- 
ployment is hereby declared to be an illegal 
agreement, understanding or practice and 
contrary to public policy.” (Italics supplied.) 


This clause seemed to offer unlimited pos- 
sibilities for restricting union activity in its 
prohibition of interference with the oper- 
ations of a business because of the firm’s 
maintenance of an open shop. Under such 
a broad prohibition, any union organizing 
activity could probably be deemed illegal. 
Section 2 was no less inclusive: 


“Any person, firm, association, corpora- 
tion, or labor union or organization engaged 
in lockouts, lay-offs, boycotts, picketing, 
work stoppages or other conduct, a purpose 
of which is to cause, force, persuade or 
induce any other person, firm, association, 
corporation, or labor union or organization 
to violate any provision of this article shall 
be guilty of illegal conduct contrary to 
public policy.” 


The two clauses aroused such opposition 
that there was some doubt whether the pro- 
posed amendments would be passed. In 
light of the seriousness of the opposition, 
the organization forces substituted the follow- 
ing passage for Section 1 of the amendment: 


“Any agreement, understanding or prac- 
tice which is designed to cause or require 
an employer, whether or not a party thereto, 
to violate any provision of this article is 
hereby declared to be an illegal agreement, 
understanding or practice and contrary to 
public policy.” 


Section 2 of the amendment was qualified 
to specifically exclude the organizational 
activities of the unions. Sections 1 and 2 
of the amendment were designed to meet 
a situation which existed in the construc- 
tion industry where the unions had been 
putting pressure on general contractors to 
have them insist upon the use of union 
labor by their subcontractors. Much of the 
support for the right-to-work law, in both 
Virginia and other states, has come from 
construction contractors. 


The most important provisions of the 
1954 amendments concerned enforcement, 
and here again the proposed amendments 
were modified before passage. As intro- 
duced, violations were to be deemed mis- 
demeanors and punishable by fines up to 
$1,000 per day, but before the bill was 
passed the financial penalty was reduced to 
$500 per day. It was originally proposed 





7 “State Experience in Defending the Right 
to Work,”’ Commercial and Financial Chronicle, 
May 13, 1954. 
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8 Secs. 40.68-40.74, Virginia Code of 1950, as 
amended. 


455 











that all legal proceedings under the section 
be brought in the name of the common- 
wealth, but this was dropped in the final 
version of the bill. At the present time, 
the enforcement provisions include a severe 
financial penalty in addition to injunctive 
relief and damages recoverable by the in- 
jured person. 


The amending bill went into effect on 
July 1, 1954, and since that time there have 
been no actions based on the law. Whether 
this attests that the amendments have proven 
effective, however, is doubtful. 


Interpreting the Label 


Section 118 of the Constitution of the 
USSR states that “Citizens of the USSR 
have the right to work, that is the right to 
guaranteed employment and payment for 
their work in accordance with its quantity 
and quality.” The Commission on Human 
Rights, in its International Declaration of 
Human Rights, stated: “Everyone has the 
right to work, to free choice of employ- 
ment ” The State of Virginia de- 
clares that “The right of persons to work 
shall not be denied or abridged on account 
of membership or non-membership in a 
labor organization.” The first two represent 
a Socialist doctrine, while the latter is a 
conservative, individualist doctrine. 


“ar 


Of the several interpretations of the right 
to work, only two will be discussed.’ First, 
in our Anglo-Saxon law, every legal right 
carries with it a correlative duty or remedy. 
If there is a legal right to work, some other 
party must have the duty of providing a 
job to the man willing to work, and this 
duty could rest on no smaller group than 
society as a whole. The closest that the 
United States has come to accepting this 
philosophy was in the New Deal—the Full 
Employment Act and the amended Federal 
- Reserve Act. The State of Virginia is not 
adopting this policy which is “Socialist in 
origin and sponsored by Socialists every- 
where.” * 


The second interpretation is of a moral 
nature. As Professor R. B. Perry says: 
“There are rights which ought to be in 
advance of their embodiment in organized 


been used in jurisprudence to indicate such 
ideal law, or the law that ought to be as 
distinguished from such law as is carried 
into effect.”"" Many of the supporters of 
right-to-work legislation put their case in 
such terms. They contend that everyone 
has an inalienable right to life, and since 
life itself is dependent upon one’s produc- 
tive efforts, it follows that if the right to 
life is to be meaningful, one must have a 
right to work. The higher law, then, should 
be recognized by legislative authorities— 
that is, it is the duty of the government to 
see that this higher moral right is not 
interfered with by mortal man and _ his 
organizations. This represents a revival of 
the natural rights philosophy of the Dec- 
laration of Independence. Thus Cecil B. 
DeMille can say: 

“There are fundamental rights of man 
that were not given by birth of any docu- 
ment. But they are imbedded in the Consti- 
tution as surely as they are implanted in 
the hearts of man. 


“One of the most fundamental of those 
rights is the right to work. 

“It is well established, therefore, that the 
right to work is a Constitutionally secured 
individual right—a part of the personal 
liberty protected by the Fifth and Fourteenth 
Amendments.” ” 

Just as it was unlikely that the legis- 
lators intended that the state should assume 
the legal duty of providing jobs, it is also 
unlikely that they were thinking of a higher 
unrestricted moral right to work. By its 
official actions, the legislature has indicated 
that it does not believe that man has an 
inalienable right to work, for it has passed 
laws regulating the freedom of individuals 
to engage in medicine, accountancy, dentis- 
try, plumbing, dry cleaning, dairying, for- 
tune telling, etc. If the legislators were 
concerned about one’s inalienable right to 
work, they would have extended the legis- 
lation to prohibit discrimination because of 
race. Such an amendment was offered from 
the floor of the house, but it was not debated. 


What, then, does the right to work mean 
in Virginia? It is synonymous with the 
right of the employer to hire whom he 
pleases. The right-to-work law is a bulwark 





society. The term ‘higher law’ has 


*P. Bachrach, ‘‘The Right to Work: Emer- 
gence of the Idea in the United States,’’ Social 
Service Review (June, 1952), p. 153. The right to 
employment, the right to work free of union 
restraint and the right to work free from dis- 
crimination because of race, creed, color or 
nationality are the alternative interpretations 
according to the author. He traces the devel- 
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opment of the right to work in the sense that 
everyone has a right to a job, and the govern- 
ment should have the duty of providing such 
jobs. 

10 See footnote 9. 

1 Realms of Sociai Value (Harvard University 
Press, Cambridge, 1954), p. 237. 

12 USA article cited at footnote 2, pp. 8-9. 
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to protect that which has been generally 
regarded as a prerogative of management. 
A local paper, in commenting on the United 
States Supreme Court decision upholding 
the Virginia statute, said: 


“Seven of the United States Supreme 
Court justices agreed that in the Richmond 
case, picketing was part of a maneuver to 
force the employer to hire only union help, 
and to engage sub-contractors who hired 
only union help—thereby depriving employers 
of the right to hire and fellow workers of 
the right to work.” *® 


Thus, the right-to-work law is a euphemism 
—a slogan designed for popular appeal in 
place of the unlimited right to “hire and 
fire.’ Those who support such legislation 
feel that it is up to the government to pro- 
tect this right. Since a union security agree- 
ment eliminates or restricts the right of 
management to hire, the state should take 
positive steps of a protective nature. Under 
such an interpretation, it is logical for the 
chamber of commerce and antiunion em- 
ployers to seek legislation designed to pro- 
tect the employee’s right to work, The 
present right-to-work movement is nothing 
but reincarnation of the conspiracy doctrine 
of the early nineteenth century and the 
American Plan movement of the 1920’s. 


Court Interpretation 


During the eight years which have passed 
since the law was enacted, the right-to-work 
law has been involved in three court cases.” 
The first was that of Finney v. Hawkins,” 
which raised the issue of constitutionality. 
In this instance, Hawkins was employed as 
a pressman in a printshop operated by Finney. 
The latter obtained a contract for a printing 
job from the Building and Construction 
Trades Council, and one of the provisions 
of the contract was that Finney would hire 
only union labor. Hawkins did not belong 
to the union and refused to join, and Finney 
was obliged to fire him. He later joined the 
union and returned to his job. After leaving 
Finney for other employment, he sought 
recovery of damages. for the four weeks’ 
loss of employment he had sustained. 


The Supreme Court of Virginia held that 
the law did not violate Section 1 of the 
Virginia Constitution, which provides, among 
other things, that men have an inherent 


right to enjoy life and liberty. The court 
cited Young v. Commonwealth,* in which 
liberty was defined to include the right of 
a citizen to “work where he will, and to 
earn his livelihood by any lawful calling.” 
The court went on to state that the law did 
not violate the due process or free speech 
clauses of the Constitution; it was a legiti- 
mate exercise of the police power; and it 
was consistent with federal legislation. It 
concluded by saying: 


“Basically, agreements involving such dis- 
crimination are hostile to our free enter- 
prise system and to individual liberty of 
choice and action. Legislation that protects 
the citizen in his freedom to disagree and 
to decline an association which a majority 
would thrust upon him on the ground that 
it knows what is best for him, does no 
violence to the spirit of our fundamental 
iaw. The protection of minorities is the 
boast of our institutions and a basis for 
their asserted superiority over totalitarian 
regimes.” 

That is, to say the least, a peculiar inter- 
pretation of the position of minority groups 
in Our society. ‘Lhe very essence of democ- 
racy is the fact that the minority must abide 
by the decision of the majority. What is 
protected is their freedom to become the 
majority if they are able. 


Hawkins was awarded $330 in damages 
for his loss of employment, but the damages 
were not assessed against the employer. 
The damageg were awarded against the 
Building Trades Council, even though it 
was not a party to the contract under which 
Hawkins lost four weeks of employment. 
W. L. Matheson, discussing this decision, 
made this comment: 


“That section of the statute giving a right 
of recovery against the employer and any- 
one acting in concert with him in refusing 
employment to non-union members would 
seem unquestionably to mean anyone acting 
in concert by becoming a party to a labor 
agreement, but not a business contract, un- 
less that latter was demonstrably used in an 
attempt to get around the statute. If any- 
one were to be liable under the statute in 
this case, it would seem to be only the em- 
ployer for having required membership as 
a condition of continued employment. Such 
an application of the statute does not seem 
strained; but to impose liability on the 





13 Richmond Times Dispatch, March 18, 1953. 
4There have been three other instances in 
which the law was used in the lesser courts of 
the state. The cases discussed in this article 
represent the major applications of the statute. 
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17 LABOR CASES { 65,331, 189 Va. 878, 54 
S. E. (2d) 872 (1949). 
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Fly fishing is fun because it is work, 
not in spite of it. The thrill is in the 
battle with a dead-game fish as de- 
termined not to be taken as the fish- 
erman is to reel him in. About the 
only way to take a fighting salmon, 
bass or trout in a stream is to patiently 
tire him out and reel him in slowly 
and carefully. Pointer: Try to keep 
the adversary fighting upstream; com- 
batting both the current and the rod 
will wear him down sooner. If he 
goes downstream, follow; otherwise, 
he'll go anyway, with your fly and 
part of your line. If he stops to rest, 
wait until he thinks he is free and 
starts swimming; an attempt to drag 
him in won't work. 





this case seems extreme and 
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Council in 
beyond the real statutory purpose. 

The second case involving the right-to- 
work statute was that of Local Union No, 10 
v. Graham.* The Graham brothers were 
general contractors and were constructing 
a school building for the City of Richmond. 
Some of the subcontractors employed union 
labor and others nonunion labor. The Rich- 
mond Trades Council asked the contractor 
to use only union men. When he refused, 
they picketed the project. A temporary in- 
junction was issued to restrain the union 
from picketing, and on July 17, 1951, a per- 
manent injunction was granted and dam- 


ages of $190 were awarded to Graham—the 
employer. 

Graham was awarded the damages on the 
premise that the unions were trying to force 
him to violate the law, and that through the 
action of the union he suffered a delay in 
completing the construction of the building. 
It would have been impossible to award 
damages to any nonunion employee, for the 
contractor admitted in his deposition that 
the picketing did not deprive nonunion 
workers of their right to work; however, 
several union men did stay off the job 
because of their unwillingness to cross the 
picket line.” Richmond is not a strong 
union town. In many of the building trades, 
less than half of the craftsmen belong to 
the union and, thus, picketing is not apt 
to deprive nonunion men of their right to 
work. 

It is difficult to reconcile the decision in 
the above case with that in another case 
before the Virginia Supreme Court, Painters 
and Paperhangers Local 1018 v. Rountree.” 
In the latter case, the union was picketing 
a building repair job which was being done 
by nonunion labor, The picketing never 
brought the work to a complete halt, but 
it did cause a delay of ten days in comple- 
tion of the project. The court decided that 
the picketing was lawful because it was 
undertaken to inform the public and union 
members that the job was nonunion, and 
it was not intended to deprive the workers 
of their right to work, as in the Graham 
case. What was the difference? In the 
Graham case, the union had contacted the 
general contractor and had asked him to 
use only union labor and, when he refused, 
they started picketing. In Rountree, there 
was no such request prior to the establish- 
ment of the picket line. But it is apparent 
that the Virginia courts have drawn a fine 
line when distinguishing between picketing 
which is designed to deprive one of his 
right to work and picketing which is de- 
signed to inform the public. As Justice 
Douglas said: 


“The line between permissible and un- 
lawful picketing will therefore often be nar- 
row or even tenuous. A purpose to deprive 
non-union men of employment would make 
picketing unlawful; a purpose to keep union 
men away from the job would give the 
picketing a Constitutional protection.” ™ 





7 “Union Security Agreements Under the 
‘Right to Work’ Statutes,’’ 36 Virginia Law Re- 
view 496. 

1323 LABOR CASES { 67,462, 345 U. S. 192 
(1953). The deposition is available in the Law 


and Equity Court in Richmond. 
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2022 LABOR CASES { 67,157, 194 Va. 148, 72 
S. E. (2d) 402 (1952). 

2 Case cited at footnote 18. 
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In the third case, the Commonwealth of 
Virginia brought suit against Local Union 
No. 10 of the Plumbing and Heating Con- 
tractors’ Association and various individual 
contractors. The agreement between the 
union and the contractors’ association pro- 
vided that the members, of the association 
would hire only union men as long as they 
were available. Since some of the contrac- 
tors were working on state projects, the 
attorney general claimed that the common- 
wealth was suffering irreparable damages 
and sought injunctive relief. The Law and 
Equity Court in Richmond granted the re- 
quest of the attorney general and enjoined 
the union from “negotiating for, entering into, 
or carrying out a contract, agreement or un- 
derstanding express or implied containing 
the foilowing provision 


“*The Employer will employ Journeymen 
and Apprentices who are in good standing 
in the Local Union unless the Local Union 
fails to supply an adequate number on re- 
quest’; or any other similar provision whereby 
any employer would maintain a union or 
closed shop, and from taking any action, 
concerted or otherwise, either directly or 
indirectly, to coerce, compel, force, persuade, 
induce, or encourage any employer to work 
union or closed shop, and from in any way 
soliciting, encouraging, inducing, support- 
ing, causing, signalling, by code words or 
otherwise, aiding, abetting, assisting, advis- 
ing or guiding any members of the union 
to cease work or engage in any form of 
activity concerted or individual, in order to 
bring about union or closed shop conditions, 
or from favoring one employer as against 
another in order to achieve such a purpose, 
and from construing or operating under any 
present or future contract, agreement or 
understanding, express or implied, so as to 
give it any effect other than to permit the 
employer to work both union and non-union 
employees, and from attempting to enforce, 
employ, or use in any way, any provisions 
of the Constitution or By-Laws, or any rule, 
regulation or custom of the union, or tradi- 
tion among union men, as a means of in- 
ducement to or compulsion upon union 
members to take any action against any 
employer, either together or individually, 
because of the fact that any employer may 
work under open shop conditions.” * 


The union and the contractors’ association 
agreed to delete the article in question from 
their agreement. The union also dropped 
from its constitution a section stating that 
union members would not work with non- 
union labor. But customs which have devel- 
oped over a number of decades cannot easily 
be changed by injunctive action. Hiring 
practices in building construction remain 
the same, and it is extremely doubtful 
whether union men would work with non- 
union men even though this section has 
been deleted from the union constitution.” 


Can any conclusions be drawn from the 
three cases in regard to the enforceability 
of the legislation? The paucity of cases may 
of itself be indicative that it is not an easy 
law to enforce. If both parties are well 
satisfied with their existing agreement and 
hiring arrangements, it would probably be 
impossible for the state to prove a violation. 
As one person said: “This law has made}\ 
liars out of some of the finest people in 
Virginia.” W. R. Brown, who is not un- 
friendly toward such legislation, admits that 
enforcement of the law must depend upon 
private interests, although official support 
is helpful.* 


Experience in other states appears to have 
been similar to that in Virginia. In North 
Carolina, enforcement is up to the courts, 
and this means that employers and unions 
are fairly free to put their own interpretation 
upon the law. In Tennessee, there have 
been a number of violations, and one state 
senator admitted on the floor of the senate 
that his firm was violating the law. 


In many of the states with right-to-work 
legislation, there have been no court tests of 
the statute, and this absence of litigation can- 
not be taken as indicating the successful 
operation of the law.” 


Appraisal Is Difficult 


An appraisal of Virginia’s right-to-work 
law is difficult since there are few who have 
an objective attitude toward the statute. 
This appraisal, therefore, represents a care- 
ful weighing of many diverse opinions as to 
the effects of right-to-work laws. 


A major contention of many is that the 
passage of a right-to-work law will reduce 





2 Available at the Law and Equity Court in 
Richmond. 

3 The case was closed during the summer of 
1954 when both parties agreed to drop the dis- 
puted section of the contract. 

* Research Report No. 22, Missouri State 
Chamber of Commerce, p. 6. See also W. R. 
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Brown, “State Protection of the Right to 
— 4 Labor Law Journal 31 (January, 
). 
* This information was obtained through pri- 
vaie correspondence. 


459 








the number of strikes. R. A. Nelson, Assist- 
ant Attorney General of Nebraska, said: 


“We have avoided strikes caused by the 
unions attempting to enforce a closed-shop 
contract. That has been one of the biggest 
elements of strikes. . . . 


“It [the Nebraska statute] outlaws all 
forms of union security. So we have had 
the experience of having comparatively less 
strikes since the adoption of our amendment.” * 


Such a claim is based on the assumption 
that the attempts of unions to incorporate 
union security agreements in the contract 
with employers are a major cause of work 
stoppages. What information is available 
would not seem to uphold this contention. 
In 1952, the closed or union shop and the 
closed or union shop combined with wages 
and/or hours accounted for only 3.2 per 
cent of the work stoppages, 19.5 per cent of 
the workers involved, and 46.1 per cent of 
the total man-days lost.” In the second 
included cause of strikes, moreover, union 
security demands are combined with de- 
mands regarding wages and/or hours, and 
it is impossible to determine exactly the 
significance of demands for union security 
as a causal factor. It is apparent, however, 
that this is only a minor cause of strikes. 


If demands for union security agreements 
were a major cause of strikes, there should 
have been a noticeable decrease in the num- 
ber of strikes in the period following 1947, 
the year of the Taft-Hartley Act and 11 
right-to-work laws. Work stoppages in Vir- 
ginia, Texas and Nebraska did not decrease, 
but actually increased, after 1947. (See the 
accompanying table.) Each state had a 
single year in the period 1947-1953 in which 
there were fewer work stoppages than in 
1947, but none of the three had a better 
record than did the United States as a 
whole. It is impossible, then, to substantiate 
the view held by some that right-to-work 
laws lessen the number of work stoppages. 

It is sometimes claimed that a right-to- 
work law will attract new industry to a 
state, but there is no evidence to indicate 
that this is a major consequence of the 
Virginia statute.* Such a law is only one 
of a multitude of advantages to industry 
claimed by the state, and it is impossible to 
state that any one is of primary importance. 


Several individuals who are leaders in 
Virginia’s industrial development program 





Index of Work Stoppages 
in the Nation and Selected States 


1945-1953 
(1947=100) 
United 
Year States Virginia Nebraska Texas 
1945 129 127 138 103 
1946 135 157 238 139 
1947 100 100 100 100 
1948 93 123 175 97 
1949 76 122 75 135 
1950 131 122 188 144 
1951 128 201 188 123 
1952 139 162 288 167 
1953 138 94 125 271 





Computed from data contained in the May 
issues of the Monthly Labor Review. 





have asserted that they are not interested in 
the firm which is running away from a 
union, and it is to such a firm that this 
type of law would be attractive. To the 
large, nation-wide multiplant firm, this type 
of statute may be a deterrent rather than 
a positive force favoring the location of its 
plants. All that can be said is that the 
statute is one of many factors in industrial 
development, but it cannot be considered as 
a major factor which has contributed ma- 
terially to the industrial growth of Virginia. 
A claim generally advanced for right-to- 
work legislation is that it results in improve- 
ment in labor-management relations. Man- 
agement people who strongly favor this 
type of legislation feel that there is a posi- 
tive contribution to improved labor-manage- 
ment relations since management is relieved 
from having to bargain on the union security 
issue; in fact, it is prohibited from bargain- 
ing on this question. A Tennessee con- 
tractor who operated a union shop reported 
that such a law improved the relations with 
his union since, if they behaved improperly, 
he would discontinue the operation of a 
union shop—that is, he would cease violating 
the law.” Not all employers feel that this 
has been the result in Virginia. There are 
some managements who are as strongly 
opposed to the legislation as are the unions. 
There is no conclusive evidence one way or 
the other that it has had any effect on 
labor-management relations. 


If the law has been effective, there should 
have been changes in hiring practices, since 





% Taft-Hartley Act Revisions, Hearings, Sen- 
_ate Labor Committee, 83d Cong., Pt. 2, p. 877. 
‘See testimony of Mr. Leroy Jeffers of Texas 
who made a similar claim for that state, at p. 
921. 
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27 Analysis of Work Stoppages During 1952, 
Bureau of Labor Statistics, Bulletin No. 1136, 
p. 10. 

3 Report cited at footnote 24, p. 2. 

2 Report cited at footnote 24, p. 17. 
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any hiring practice based on union member- 
ship or nonmembership is now illegal. It 
appears, however, that there has been little 
change in the hiring practices of employers. 
In the construction industry, it has long 
been the practice of the larger contractors 
to hire through the union and to hire only 
union men. Eight years after the passage 
of the act, some of the contractors are still 
hiring only union men through the union; 
in fact, the following stipulation agreed to 
in the Local Union No. 10 case permits them 
to do so: 


“3. That the undersigned defendant will, 
so long as prohibited by Virginia law, neither 
enter into nor observe any contract or un- 
derstanding, express or implied, whereby 
discrimination respecting his employees or 
those applying for employment would result 
because of membership or non-membership 
in any labor union or organization. 


“4. That he recognized the policy of the 
law to be that both union and non-union 
employees should have the right to work 
for him from time to time, or at the same 
time, and that he will not, in violation of 
that policy, initiate, encourage, enforce or 
voluntarily observe any practice whereby 
union employees are prevented from work- 
ing on the same job from time to time, or 
at the same time, with non-union employees, 
or whereby non-union employees are pre- 
vented from working on the same job from 
time to time or at the same time, with union 
employees. The practice of the contractor of 
notifying the business agents of the unions 
when he needs men shall not constitute a viola- 
tion of this stipulation, nor will this paragraph 
be construed to prevent the said defendant 
from contracting for labor with whom he 
desires.” ™® (Italics supplied.) 

In Section 3 of the stipulation, the em- 
ployers agree that they will not enter into 
into any practice which would deprive non- 
union laborers of employment, but, in Sec- 
tion 4, it is agreed that they can hire union 
labor through the unions if they so desire. 
There clearly is some inconsistency in the 
stipulation, The net result of the case was 
the deletion of the pertinent part of the 
agreement, but the hiring practices remained 
unchanged. 


For industrial firms, there has been a 
very slight change. Prior to 1947, those 
firms with union shop provisions in the 
contract required that the employees join 
the union within a specified time period. 


Now, the new employee is not told that he 
has to join the union, but, at the time of 
his acceptance as an employee, he is given 
an application card for union membership. 
The representative of the company points 
out that 100 per cent of the employees 
belong to the union and, usually, this is 
sufficient. The union shop is maintained. 


Union leaders, without exception, feel that 
the law has been detrimental to union in- 
terests. It has made organization more 
difficult, for it has reinforced the position 
of the “free rider.” But there are many 
other factors which have operated in the 
past few years to make union organization 
more difficult. A much more important effect, 
at least insofar as those unions involved 
in litigation are concerned, has been the 
harassing effect. Local No. 10 of the Plumbers 
and Pipefitters Union has been involved in 
litigation twice, and the result has been a 
serious financial drain upon union resources. 
Other unions have had to devote a good 
deal of time, talent and money to opposing 
the legislation in the general assembly. In 
addition, the unions are never certain just 
how long the present calm will last. In 
other words, the law has created a general 
state of uneasiness in union circles. 

Virginia’s right-to-work law is, for the 
most part, unenforceable. Just as the Taft- 
Hartley Act has not eliminated the closed 
shop,” the Virginia right-to-work law has 
not eliminated the union shop. One will not 
find a labor agreement with a union security 
clause, but there are many union shops in 
fact, if not so provided in contracts. 


There are firms, for example, which have 
plants in several states in addition to Vir- 
ginia. The bargaining unit is a multiplant 
unit, and bargaining is conducted by the 
national union. Such a firm would not 
jeopardize all of its operations by maintain- 
ing open shop conditions in Virginia and 
union shop conditions in the other plants. 
So it continues to maintain union shop con- 
ditions in Virginia, but it is not likely that 
the attorney general will attempt to prose- 
cute such a firm. 


The law is also unenforceable in relation 
to the local firm, unless some employer or 
employee is willing to provide sufficient 
evidence. In those instances where the em- 
ployer and union can agree on the terms of 
employment, there is little possibility of the 
attorney general’s developing a court case. 

(Continued on page 494) 





*” Available in the Law and Equity Court, 
Richmond, Virginia. 
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31 Business Week, October 13, 1951, p. 38; and 
Fortune, September, 1951, p. 64. 
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Japan's Tripartite Labor Relations 


pve the occupation of Japan, chief 
among the efforts to reform Japanese 
society was the attempt to restructure re- 
lationships between worker and employer. 
The legal aspects of these reforms were 
embodied in three basic pieces of legislation 
urged by the occupation—the Trade Union 
Law, the Labor Relations Adjustment Law 
and the Labor Standards Law—adopted 
within two years after the Japanese sur- 
render... Their embodying principles were 
further sanctioned by the new postwar con- 
stitution for Japan, promulgated in the 
spring of 1947. 

Key to the successful implementation of 
any legislation are the administrative ar- 
rangements provided for carrying out the 
public policies contained in it. In the case 
of the Trade Union and Labor Relations 
Adjustment Laws, the administrative ma- 
chinery established comprised a substantial 
number of tripartite boards, or commis- 
sions, with equal representation for worker, 
employer and neutral or public members.’ 
One commission was established at the na- 


tional level (Central Labor Relations Commis- 
mission), one in each of Japan’s 46 prefectures 
(Local Labor Relations Commissions) and 
13 specifically for the maritime industry 
(Maritime Labor Relations Commissions).* 
The purpose of this article is to analyze the 
operations of these commissions, which 
have remained in continuous operation since 
their inception in 1946, although they have 
been somewhat modified by legislative amend- 
ments during the intervening years. In par- 
ticular, primary attention is given to the 
functioning of the commissions since the 
end of the occupation in April, 1952. Such 
an analysis may be useful for at least two 
reasons. First, a leading political issue in 
Japan today is whether or not occupation- 
sponsored reforms should be retained much 
longer. Those who favor modification or 
abolishment argue that the postwar reform 
measures have been too “idealistic” and now 
are failing to meet the “realistic” needs of 
the Japanese.® Such an argument needs to 
be examined in light of the actual experi- 
ence. Second, the postwar reforms, par- 





1Convenient translations of these laws, as 
amended and revised since their original enact- 
ment, are included in Japan Labor Code 1952 
(Tokyo, Ministry of Labor, 1953). See, also, 

vogress of the Labor Legislation, Japan 
(Tokyo, Ministry of Labor, 1952). 

Since the Labor Relations Commissions have 
no responsibility in the administration of the 
Labor Standards Law, discussion of this act is 
omitted here. The basic purpose of this act, 
however, is to establish minimum wages, hours 
and conditions of employment. 

2For treatment of Japanese labor develop- 
ments during the occupation, see Miriam S. 
Farley, Aspects of Japan’s Labor Problems 
(New York, Institute of Pacific Relations and 
John Day, 1950); Iwao Ayusawa, Post-War 
Developments in Organized Labor (Tokyo, For- 
eign Affairs Association of Japan, 1953); and 
William H. McPherson, ‘Industrial Relations 
in Occupied Japan,’’ in Colston E. Warne and 
others (Eds.), Labor in Postwar America 
(Brooklyn, Remsen Press, 1949), pp. 623-639. 
The period from the end of the occupation to 
early 1954 is dealt with in Levine, Prospects of 
Japanese Labor (Institute of Labor and Indus- 
trial Relations, Reprint Series No. 28 (reprinted 


462 


from May and July, 1954 issues of the Far 
Eastern Survey)). 

3In the original law, the third party was 
called ‘‘neutral.’’ In the amendments enacted 
in 1949, it was changed to ‘‘public.”’ 

*Establishment of the national and prefec- 
tural commissions followed the prewar political 
divisions of Japan, retained by the occupation 
as the basis for decentralized government. The 
13 maritime commissions, a central body and 
one at each of 12 major ports, were created 
separately because of the long history of union- 
ism among seamen in prewar Japan and because 
of the vital place of foreign trade in the 
Japanese economy. The author made his head- 
quarters while in Japan at the Central Labor 
Relations Commission in Tokyo, and visited six 
of the local commissions in the course of gath- 
ering data for this study. 

5. Not only the labor reforms, but those in 
other areas, have been subject to this criticism, 
which in Japan is commonly referred to as the 
“reverse course."’ For a discussion of this 
tendency in another connection, see Kurt 
Steiner, ‘‘Local Government in Japan: Reform 
and Reaction,’’ 23 Far Eastern Survey 97-102 
(July, 1954). 
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THIS IS A DETAILED ACCOUNT 
OF THE ATTEMPTED REFORM OF 
SOCIETY IN OCCUPIED JAPAN 
WITH NEW LABOR LEGISLATION 





ticularly those pertaining to labor, were an 
experiment in rapidly transferring western 
concepts of democracy—including industrial 
democracy—to a nation which had had little 
previous experience with them. Although 
Americans were largely responsible for 
their adoption in Japan, little systematic 
appraisal of the results has been available in 
the United States, especially since Japan 
regained her independence almost three 
years ago. 


Objectives and Functions 


The Japanese Labor Relations Commis- 
sions (LRC’s) were established by the 1946 
Trade Union Law (TUL), the principal ob- 
jective of which was to encourage the 
growth of an independent labor union 
movement. Unions had been obliterated by 
the wartime totalitarian regime, although, 
even when permitted to exist earlier, they 
had never succeeded in embracing more 
than 8 per cent of the industrial wage 
earners (in 1931). In supporting the new 
laws, the occupation authorities aimed not 
only to improve the economic lot of indus- 
trial workers, but also to foster and protect 
their independent organizations as one im- 
portant means for redistributing economic 
and political power. Thus, the TUL, like 


the Wagner Act, guaranteed to workers the 
rights to organize, bargain collectively and 
strike. Also, it expressly prohibited em- 
ployers from engaging in discriminatory 
practices against workers who exercised 
these privileges. No workers other than 
public safety employees, such as policemen, 
firemen and prison guards, were denied the 
right to form unions. 


The response to this sudden encourage- 
ment was most spectacular. Rising from 
zero, union membership soared to almost 
four million within a year after the sur- 
render. This phenomenal growth then con- 
tinued for another three years, until a peak 
of almost seven million was attained during 
1949. Although membership declined in the 
next two years, it has since remained at a 
level of close to six million, comprising a 
union movement which embraces over 40 
per cent of those eligible to join. Undoubt- 
edly, despite weaknesses in organization 
structure and conflicts in aims, the new in- 
stitution hoped for by the occupation has 
become well anchored in postwar Japan. 


At the beginning, then, the chief function 
of the LRC’s, as responsible administrative 
agencies of the TUL,’ was to encourage 
independent unionism among Japanese workers. 
On the other hand, in the situation of al- 
most utter economic chaos which gripped 
postwar Japan, it was also imperative to 
minimize industrial conflict that would in- 
terrupt direly needed production. The TUL, 
therefore, in addition to encouraging union- 
ism, provided for the LRC’s to function as 
adjustment agencies in labor-management 
disputes and to afford a meeting ground for 
peaceful settlements. Because time did not 
permit, in preparing this law, a clarification 
of the procedures and powers the commis- 
sions might legally employ to intervene in 
disputes, a supplementary act, the Labor 
Relations Adjustment Law (LRAL), was 
adopted in September, 1946, specifying the 
functions of the commissions for these 
purposes. 


Originally, the TUL and LRAL applied 
to the entire economy. However, the enor- 
mous mushrooming of unionism brought 
with it alleged excesses and abuses,*® which 





* Although permitted to organize, government 
employees in administrative or judicial work 
other than in government-owned enterprises 
were prohibited from striking. 

7In the original arrangements, the prefectural 
governor and the Welfare Minister (replaced 
later by the Labor Ministry created in 1947) 
were also charged with administering and en- 
forcing the new labor laws. The commissions 
could take only recommendatory action and had 
to rely upon authorities for enforcement. Clari- 


Japan’s LRC’s 


fication of the respective roles of the commis- 
sions and the executive agencies was undertaken 
in revising the two laws in 1949. 

’ Chief among these were ‘‘production con- 
trol,’’” whereby the workers in some instances 
ousted management and operated the plant by 
themselves; ‘‘people’s courts,’’ in which em- 
ployers were subjected to ‘‘trials’’ by the work- 
ers; union demands for employer financial 
support in operating the union; and political 
strikes and demonstrations by unions. 
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Materials for this article were gath- 
ered during a year’s study by the au- 
thor in Japan during 1953 and 1954 
under research grants from the Ful- 
bright Commission and the Ford Foun- 
dation, neither of which, however, is 
responsible for statements of fact or 
opinion which the article contains. 





none of the branches of the Japanese gov- 
ernment, including the LRC’s, was em- 
powered to control. As a result, GHQ, with 
its overriding authority constantly hovering 
in the background, stepped into the situa- 
tion, directly prohibited certain strike ac- 
tion, and later supported new legislation 
curtailing the trade union rights of all govern- 
ment workers, who have comprised a sig- 
nificant proportion (about one third) of or- 
ganized labor.’ With establishment of other 
machinery to administer these new laws, 
the labor relations commissions lost a siz- 
able part of their original jurisdiction. Fur- 
thermore, revisions of the TUL and LRAL 
themselves in 1949, and subsequently, altered 
various features of the commission system. 
By the time Japan emerged from the occu- 
pation in April, 1952, the scope of operations, 
jurisdiction, procedures and representative- 
ness of the LRC’s had been considerably 
transformed from what had been originally 
intended. 


Despite these changes, the LRC’s have 
continued to combine the functions both of 
protecting workers in exercising their trade 
union rights and of promoting the peaceful 
adjustment of industrial conflict in the area 
over which the commissions exercise juris- 
diction. This unique arrangement would be 
similar, of course, to bringing together the 
American National Labor Relations Board 
and the Federal Mediation and Conciliation 
Service within a single agency. The merits 
of this combination have been a matter of 
debate from the beginning. Three principal 
reasons account for this policy. 


First, it was considered too difficult to 
separate in practice disputes involving the 
rights of the workers under the law and the 
claims of one party against the other with 
regard to terms of employment. Most dis- 
putes were likely to involve both types of 


issues, especially in view of the traditional 
feudalistic patterns of Japanese employer- 
worker relationships and the almost com- 
plete lack of ‘experience with contractual 
relationships under collective bargaining. 
Second, the separation of disputes into is- 
sues handled by two unconnected agencies 
could serve to prolong conflicts, an unde- 
sirable result in face of the chaotic condi- 
tions of the postwar Japanese economy. 
Third, a shortage of experienced personnel 
precluded manning more than one type of 
agency, especially with a commission estab- 
lished in each of 60 separate jurisdictions. 
How this combination of functions has 
worked out is treated below in an analysis 
of the actual experience of the commissions. 
However, to gain a clearer understanding of 
this experience, commission organization is 
examined first. 


Organization of the LRC’s 


The distinguishing features of the com- 
mission system are tripartitism, independence 
from ministerial control and internal de- 
centralization. Structuring the commissions 
on these three principles was designed to 
prevent control over labor relations from 
falling into the hands of any one centralized 
interest group, and at the same time to give 
to the parties directly involved fullest op- 
portunity to determine by themselves how 
the new reforms would be applied. Ex- 
amples of the American War Labor Board, 
International Labor Organization com- 
mittees, and an earlier but brief Japanese 
experience during the 1920’s” fortified this 
structural choice. The present organization 
of the commissions has retained these fea- 
tures although in somewhat different form 
than the original. 


Pure tripartitism—whereby the labor, em- 
ployer and public members freely and 
equally participate in commission decision- 
making—was modified by the 1949 revisions 
of the TUL and LRAL in two ways: (1) 
The procedure for appointing the public and 
labor members of the commissions was 
changed, and (2) the power to make deci- 
sions regarding the protection of workers’ 
rights and other regulatory functions of the 
commissions was limited to the public 
members. 





The purpose in modifying the first was to 
speed up the process of choosing succeeding 





® See discussion in text below, pp. 467-468. 

1% Tripartite dispute adjustment boards were 
provided in the Japanese Labor Disputes Medi- 
ation Act of 1926, which the LRAL replaced. 
However, in only a few instances was the 
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machinery utilized before the law fell into dis- 
use after the Manchurian incident in 1931. Ac- 
cordingly, tripartitism was not wholly a new 
experience for the Japanese. 
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commissions, especially since the law pro- 
vides for their annual appointment. The 
decision to limit terms to one year, although 
renewable, was based upon the notion that 
frequent opportunity to participate in the 
commission should be afforded to labor 
and management groups. The original act 
stipulated that the Labor Minister” name 
the members of the Central Labor Relations 
Commission (CLRC) and the prefectural gov- 
ernors * name the members of their respective 
Local Labor Relations Commissions (LLRC’s). 
While the numbers have been varied by 
law, usually there have been nine, 15 or 21 
members on a commission, equally divided 
among labor, employers and the public. In 
an effort to deconcentrate power in Japanese 
labor relations, selection of labor and em- 
ployer representatives was limited to nomina- 
tions submitted respectively by labor and 
employer organizations formed within the 
relevant jurisdiction. In turn, the public 
members were chosen by the Labor Minister, 
in the case of the CLRC, or by the gov- 
ernor, for a local commission, only upon 
joint nomination by the newly appointed 
labor and employer members. 


This process worked none too well. In 
many instances the labor and employer 
members failed to agree on persons to be 
nominated as public members. Often long 
intervals elapsed before a succeeding com- 
mission was appointed, during which the 
incumbent commission, required under the 
law to remain in office until replaced, found 
it difficult to function effectively. 


To meet this problem, one of the 1949 
amendments to the TUL provided that the 
Labor Minister or prefectural governor, as 
appropriate, first would submit his own. list 
of public-member nominees to the already 
designated employer and labor members. 
The possible choices thus narrowed, the 


partisan members were to reach agreement 
upon those recommended and then the gov- 
ernment would make the final choice. Ac- 
tually, it is doubtful whether this change 
has served the purpose of reducing dis- 
agreement and speeding up the process of 
selecting commissions, since delays have 
continued to be experienced. Of greater 
practical significance has been the limitation 
upon the choice previously permitted to the 
labor and employer groups. One side or the 
other has frequently complained that the 
public member selections are “stacked” in 
advance.” 


At the same time, a change in the TUL 
required that nominations for the labor 
members be made only by labor organiza- 
tions “qualified” to use the facilities of the 
commissions. To qualify, a union must 
meet certain stipulations set by the TUL.™* 
In the original law, unions were defined as 
“those organizations, or federations thereof, 
formed autonomously and substantially by 
the workers for the main purpose of main- 
taining and improving the conditions of 
work and for raising the economic status 
of the workers.”*” The law further re- 
quired that each new union report on its 
organization and purpose to the prefectural 
government in whose geographical jurisdic- 
tion it was organized within a week after 
formation. If there were doubt that the 
union met the law’s criteria, the appropriate 
LLRC would investigate the union’s quali- 
fications, make its decision on a tripartite 
basis, and turn the results over to the pre- 
fectural governor for disposition, which 
could include a recommendation for a forced 
dissolution. The adoption of this pro- 
cedure had been based on the fear that the 
presurrender Industrial Patriotic Associa- 
tions, which industrial workers had been 
forced to join, would be readily converted 
into unions under employer domination. 





“In the case of the Maritime Labor Rela- 
tions Commission (MLRC), the Minister of 
Transportation appoints the members under 
identical procedure. Specific discussion of the 
MLRC is omitted here. 

2% These officials, who are popularly elected, 
are similar to state governors in the United 
States. 

13 Whether this is true or not, of course, is 
not known. Public members have been drawn 
mainly from the ranks of college professors, 
lawyers, journalists, clergymen and social work- 
ers. The presumption is that these types of 
persons are likely to be the most ‘‘neutral.’’ 
All members, incidentally, serve ‘‘part time”’ 
and are permitted to remain in private positions 
during their terms of appointment. 

4% Union qualification examination procedure 
and experience are discussed in fuller detail in 
the text below, pp. 470-472. 
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15 In addition, the original law defined a union 
as qualified if it did not ‘‘depend upon the 
employer's aid for the major expenses of the 
organization’’ and was neither ‘‘confined to 
mutual aid or other welfare work’’ nor aimed 
principally at ‘‘carrying on political and social 
movement.’’ The provision relating to em- 
ployer’s aid was amended in 1949 to prohibit 
any ‘‘employer’s financial support in defraying 
the organization’s operational expenditures.”’ 
See Isao Kikuchi, ‘‘Freedom of Association and 
Unfair Labor Practices,’’ in 2 Japan Annual of 
Law and Politics 71 (Tokyo, Science Council of 
Japan, 1953). 

1% In addition, a commission could recommend 
dissolution of a union found in frequent vio- 
lation of the laws and disturbing peace and 
order. This provision, which was not exercised, 
was abandoned in the 1949 revision of the TUL. 
Instead, procedures for voluntary dissolution 
were strengthened. (See TUL, Art. 10.) 
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The 1949 amendment to the TUL abolished 
the requirement of compulsory registration, 
in part because of inconsistencies among the 
commissions in interpreting the legal defi- 
nition of unions™ and in part because of 
the seemingly undesirable government super- 
vision of independent worker organization. 
However, in its place, provisions similar to 
Taft-Hartley requirements pertaining to 
financial and organizational data and non- 
Communist affidavits were substituted. It 
was now stipulated that, in order for a 
union to utilize a commission in any in- 
stance, including participating in the process 
of nominating commission members, it 
must first submit to a qualification examina- 
tion by the incumbent commission.” More- 
over, to avoid inconsistencies in applying 
the definition of bona-fide unionism, fur- 
ther requirements were inserted into the 
law, relating to eligibility for union mem- 
bership,” independence from employer finan- 
cial support * and democratic procedures in 
internal union operations.” Later, in 1952, 
after this revision proved overly cumber- 
some for the commissions to handle, par- 
ticularly in carrying out their dispute 
adjustment functions, the examination re- 
quirement was dropped except for the commis- 
sions’ quasi-judicial cases and the nominating 
process. Thus, along with the enlargement 
of the government’s influence in the nominat- 
ing procedure, unions were subjected to 
more exacting tests before they could par- 
ticipate. It is likely that the change resulted 
in a narrowing of the labor groups’ repre- 
sentation on the commissions, which, in the 
opinion of some union participants, in turn 
may have affected the choice of public mem- 
bers.” No similar provision, it should be 
noted, has been required of employer or- 
ganizations. 


A second dilution of tripartitism related 
to the decision-making procedure in the 
regulatory, or quasi-judicial, work of the 
commission. Under the LRAL as amended 
in 1949, the commissions perform four regu- 








Luurcesy Of Montgomery Ward & Company 


Fly casting takes skill acquired by 
practice. It also takes a carefully 
chosen, well-balanced fly outfit. In 
bait casting, the line is chosen to 
fit the fish; in line casting, to fit the 
rod. The size of the reel depends 
upon the weight of the rod. The 
length of the rod chosen depends 
upon several factors but, generally, 
one nine feet long is good for all- 
around fishing. A shorter rod makes 
for better sport, however, and is 
handier in narrow streams. 





latory functions: (1) examination of union 
qualifications, (2) litigation of unfair labor 
practice charges, (3) extension of labor 
agreements”™ and (4) prosecution of fail- 
ures to file required dispute notices in the 
privately owned public utility industries. 
Except for the last, these did not represent 





% A chief problem was, and still is, how to 
draw the line between management and non- 
management personnel. The various commis- 
sions made varying interpretations of the 
dividing line. 

1% Also, the examination may be taken to 
qualify the union as a ‘‘juridical person.’’ (See 
TUL, Art. 11.) 

In brief, persons ‘‘who represent the inter- 
est of the employer’”’ are ineligible. (See TUL, 
Art. 2.) 

See footnote 15. 

1 Specifically, the amendment required that a 
union assure equal treatment of its members, 
hold direct secret elections for officers and bal- 
loting on constitutional amendments, provide 
audited annual financial reports to the member- 
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ship, and take strike action only upon majority 
vote. These stipulations must be included in a 
written constitution. (See TUL, Art. 5.) 

22Union representatives complain that the 
change has favored selection of ‘‘conservative’’ 
public members. 

% The TUL (Art. 18) provides that, when a 
majority of workers of a ‘‘similar kind in a 
certain locality’’ are covered by a single union 
agreement, the Labor Minister or prefectural 
governor upon request of either or both parties 
to the agreement may extend the agreement to 
all these workers, provided approval of the 
appropriate labor relations commission is first 
obtained. Actually, few requests of this nature 
have been made. 
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wholly new functions for the commissions. 
Under the original act, decisions on cases 
in these categories were tripartite, with each 
member of the commission voting on the 
final disposition. Also, the commissions had 
no power of enforcement but could refer 
their findings to the public procuratorial 
officials of the Justice Ministry.* 


The 1949 amendment, ‘however, allowed! 
only the public members to make final de- 
cisions in these quasi-judicial cases although | 
participation in the deliberations by the par- 
tisan representatives was permitted to con- |} 
tinue. According to commission officials,/ 
the chief reason for the change lay in the 
inability to reach agreement on the tripar- 
tite basis; especially for complaints against 
discriminatory practices, the processing of 
cases had become painfully slow. Another 
reason was the tendency for the parties to 
“horse trade” on issues involving legal rights, 
so that no body of principles regarding the 
application of these rights seemed to be 
evolving. The switch to public member 
decision-making was an attempt to system- 
atize these regulatory functions as well as to 
minimize the influence of the partisans in 
administering this portion of public policy. 
In addition, the commissions were provided 
with subpoena powers for both their regu- 
latory and nonregulatory functions, and, 
in unfair labor practice cases, they were 
given the authority to issue cease-and- 
desist orders and to grant remedies such 
as reinstatement and restitution of back 
pay, enforceable in the courts.” 


Independence of the commissions from 
ministerial control has been affected only 





A fruit processor was sentenced to 
three years in a federal prison and 
fines totaling $5,500 for Fair Labor 
Standards Act violations. The June 1 
prison sentence was the longest on 
record for FLSA violations. 





indirectly. Other than in the appointment 
process, the commissions are not subject to 
the authority of the government’s bureau- 
cratic machinery. Only the national Diet 
has the power to change their structure or 
functions. Although, technically, the com- 
missions are “external organs” of the Ministry 
of Labor in the case of CLRC”™ and of the 
prefectural governments in the case of the 
LLRC’s, this arrangement was established 
merely for purposes of budgetary planning, 
civil service staffing™ and reporting of in- 
formation. The commissions are not an- 
swerable to these governmental organs for 
any substantive actions they undertake.* 


On the other hand, while the freedom of 
the commissions from government control 
essentially has been preserved, denial of 
trade union rights for government em- 
ployees and workers in government-owned 
industries, first by the occupation, and later 
by Diet action, has significantly pared down 
commission jurisdiction. As earlier men- 
tioned, this originated with the intervention 
of the occupation authorities early in 1947 
to prevent a general strike centering among 
the government workers. Subsequently, the 
occupation prohibition was written into 
law.” As a result, these workers were re- 





** These officials are similar to United States 
district attorneys. 

2 Unfair labor practice procedure and experi- 
ence are discussed in the text below, pp. 472-475. 

26 Within the Labor Ministry, a major division 
called the Labor Policy Bureau maintains liai- 
son with the CLRC and administers sections of 
the TUL and LRAL for which the central com- 
mission has no direct responsibility. These 
sections deal largely with the investigation, 
analysis and publicizing of trade union, em- 
ployer association and collective bargaining 
activities. The Labor Policy Bureau is divided 
into four sections: Labor Policy, Labor Legis- 
lation, Trade Union and Labor Education. (See 
Ministry of Labor Establishment Law and Min- 
istry of Labor Organization Order, in Japan 
Labor Code 1952, cited at footnote 1. 

7 Article 19 (19) of the TUL provides that 
the staff members of each commission by law 
are members of the civil service and as such 
are appointed to their posts by either the Labor 
Ministry or prefectural governments, as appro- 
priate. However, the chief staff members may 
be appointed only with the approval of the 
chairman of the commission, who must be a 
public member. This last requirement pre- 
sumably is designed to prevent any split in 


Japan’s LRC’s 


loyalties by staff members between the com- 
mission and government bureaucracy, especially 
in the event of any policy disagreement between 
the two. The role played by staff members in 
the work of the commission is further touched 
upon below. 

78 As a further safeguard, moreover, the law 
(TUL, Art. 19 (9)) requires that the public 
members of a commission have less than a 
majority of their number as members of any 
one political party. 

2 First, in mid-1948, revisions were made in 
the National Public Service Law (after there 
had been a second threat of a strike by govern- 
ment workers) which deprived national govern- 
ment employees of the right to strike and bar- 
gain collectively. Also, the Diet provided the 
so-called National Personnel Authority (similar 
to the American Civil Service Commission) with 
authority to determine unilaterally all labor 
relations matters pertaining to this group, al- 
though subject to certain Diet controls. Even- 
tually, in December, 1950, a similar act, the 
Local Public Service Law, was passed applying 
to local government workers, who until then 
had continued under the jurisdiction of the 
commissions, although prohibited from striking 
by occupation directives. 
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moved from TUL coverage and consequently 
from the jurisdiction of the labor relations 
commissions, although they were permitted 
to organize unions as before. On the other 
hand, because of the distinction between the 
civil servant in government employ and in- 
dustrial workers employed in government- 
owned operations similar to private enter- 
prises, the occupation authorities suggested 
that the latter group be covered by a sepa- 
rate and more liberal law, which was 
adopted at the end of 1948.” For these 
workers, special compulsory mediation and 
arbitration boards, not related to the LRC’s, 
were created under the jurisdiction of the 
Labor Ministry to handle dispute and un- 
fair labor practice complaints.” 

The net result of these removals was to 
cut down the jurisdiction of the commis- 
sions considerably, inasmuch as government 
workers, employed directly or through state- 
owned corporations, have comprised over 
one fifth of the industrial labor force and 
about one third of organized labor. In 
effect, except for a relatively small number 
of local public enterprise workers, the juris- 
diction of the labor relations commissions 
became confined virtually to the private 
sectors of the industrial economy.” 


The feature of decentralization has been 
directly modified. In the original statute, 
each of the commissions operated wholly 
independent of the others, with the CLRC 
having no authority over the local commis- 
sions except to decide questions of jurisdic- 
tion. Independently, the LLRC’s handled 
intraprefectural cases, while the CLRC 





World War Il released a flood of 
servicemen into civilian life at the rate 
of about a million a month until the 
number totaled 15,400,000. The 
number of servicemen released from 
the Korean conflict reached 3,700,- 
000 in May, 1955, and continues to 
grow at the rate of about 80,000 a 
month.—£mployment Security Review 





processed interprefectural cases and cases 
of “national importance.” Although the 1949 
amendments retained this division, at the 
same time they gave the CLRC authority, 
in certain respects, over the local commis- 
sions. First, the CLRC was made an ap- 
peals body for the regulatory functions of 
the commissions; dissatisfaction with any 
of the decisions in the four types of quasi- 
judicial cases now could be taken to the 
CLRC for review. This innovation, too, had 
grown out of the seeming inconsistencies in 
handling regulatory cases by the various 
commissions and the prefectural govern- 
ments. CLRC review, coupled with public- 
member decision-making, was established to 
achieve the desired uniformity, and also to 
eliminate a growing tendency to resort to 
the courts for clarifying rulings. The new 
powers to issue orders and remedies also 
strengthened the review and appeal procedure. 


The legal dominance of the CLRC was 
further increased by authority granted under 
the new law to issue rules for regulating 





* This act, the Public Corporation Labor 
Relations Law (later, the Public Corporation 
and National Enterprise Labor Relations Law), 
while prohibiting resort to strikes, permitted 
workers in national government-owned enter- 
prises to carry on collective bargaining. These 
operations eventually included the Japanese 
National Railways, the Nippon Telegraph and 
Telephone Public Corporation, the Japan Mo- 
nopoly Public Corporation and nationai enter- 
prises relating to postal services, administration 
of state-owned forests and lands, mintage and 
alcohol production. With the passage of the 
Local Public Enterprise Labor Relations Law in 
August, 1952, this restriction was further ex- 





tended to cover local public enterprise workers, 
who up to that.time fell under the general 
prohibition upon government workers’ strike 
and bargaining activities. However, in this 
instance, no special machinery was established 
as in the case for national government enter- 
prises, and the labor relations commissions 
reassumed jurisdiction. 

31 The operation of these boards, which also 
have tripartite features, is omitted from dis- 
cussion here. In certain respects, they resemble 
the National Mediation Board and emergency 
boards under the American Railway Labor Act. 

2 The following table shows coverage of 
unions and union membership by the appro- 
priate law: 





July 1, 1952 July 1, 1953 
No. of Member- No. of |Member- 
Law Unions ship Unions ship 
I rain sesh csenineiie, Sasesach odin: aie uetics 18,205 3,828,257 17,975 3,769,624 
Public Corporation and National Enterprise Labor 
ID Biba ica by dis: d-« alo V6. 55 SG 0: 2:0 Hg 2,114 448,173 4,577 843,138 
National Public Service Law...................... 3,865 531,314 1,883 218,460 
Local Public Service Law................... 3,667 911,816 5,467 946,861 
Local: Public Enterprise Labor Relations ESS een 22th ie eet 258 73,205 
eek Pala ends Sn hgcrat rk Rasta We calg > «dln saitond 27,851 5,719,560 30,140 5,851,288 
Source: “Summarized Results of 1953 Annual Survey of Labor Unions,’’ 5 Monthly Labor Statistics 
and Research Bulletin 28 (Japanese Ministry of Labor, December, 1953). 
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procedures of the local commissions. The 
Cabinet Enforcement Order ™ of the revised 
TUL also specified that the CLRC might 
instruct the local commissions regarding 
basic policies, including interpretation of 
the laws in specific cases handled by them 
and submission of reports on their activities. 
In actual practice, however, the central 
commission has avoided giving directions 
to the local commissions, preferring to pre- 
serve their autonomy, especially since they 
represent separate labor and management 
constituencies. For example, one conscious 
practice of the CLRC is to assign as many 
dispute adjustment cases as possible to the 
local commissions which the CLRC might 
have claimed for its own jurisdiction, even 
though once such a transfer is made the 
CLRC may not legally reassume jurisdiction. 
Moreover, in order to achieve co-ordination 
among the commissions, the CLRC has 
relied chiefly on techniques such as joint 
conferences and education courses rather 
than unilateral action. These practices, ac- 
cording to commission officials, have been 
effective. 


Although the amendments to the TUL 
and LRAL and adoption of legislation such 
as the Public Corporation and National En- 
terprises Labor Relations Laws have modi- 
fied the original organization of the com- 
missions, their basic features of tripartitism, 
independence and decentralization have re- 
mained essentially intact. Pressures, largely 
emanating from management and conserva- 
tive political groups, for further limitations 
upon the commissions have continued to be 
applied upon the Diet as a result. The prin- 
cipal complaint is that the tripartite, inde- 
pendent and decentralized organization of 
the commission system allows for too many 
uncertainties in the operation of the tightly 
interlaced and delicately balanced Japanese 
economy, which it is alleged Japan can ill 
afford in its present effort to attain eco- 
nomic viability and political stability. Ac- 
cordingly, proposals for modification of the 
commissions usually run in the direction 
of strengthening the role of the central 
government in handling problems of labor 
relations rather than relying upon the com- 
mission system. For example, one scheme 





Early in June, a subcommittee of the 
Senate Labor Committee opened 
hearings on S. 1760, which would 
require compliance with the National 
Labor Relations Act as a condition 
of receiving government contracts. 





advanced is to appoint public members of 
the commission directly by the Labor Min- 
ister and prefectural governors“ without 
the concurrence of labor and management. 
Another is to transfer certain substantive 
issues now handled by the commissions to 
agencies directly within the government 
ministries.” As in the case of the legislation 
restricting government workers, these aim 
either at gradually whittling down commis- 
sion jurisdiction or converting the commis- 
sions into compulsory arbitration boards 
under government control. 


The threat of a change in the organiza- 
tional basis of the commissions has been 
of particular concern to the unions, which, 
as the new institution on the scene, have 
vigorously fought to preserve the commis- 
sion system against any metamorphosis that 
would reduce their influence in administer- 
ing the labor reforms.” In fact, the pre- 
ponderance of commission activity in all 
functions has been undertaken upon the 
initiative of workers and their unions rather 
than by management. The commissions as 
they have been and are now structured pro- 
vide a ready channel for voicing labor inter- 
ests with a’minimum of competition from 
other groups. Reliance upon Diet action 
or attempt to influence the ministries, were 
they to take over any of the commissions’ 
functions, especially in view of the domi- 
nance of the conservative political parties 
today in Japan, would force labor groups 
to compete with a wider set of interests 
than those they now face in the com- 
mission machinery. In addition, the unions 
generally oppose further centralization with- 
in the commission system itself because of 
increased susceptibility to central govern- 
ment influence and the likelihood that the 





%In promulgating legislation, the executive 
branch of the Japanese Government has the 
power to issue interpretations through enforce- 
ment orders. The above-mentioned order is 
included in Japan Labor Code 1952, cited at 
footnote 1. 

* Concomitantly, in conservative political 
circles, it is proposed to abolish the popular 
election of prefectural governors and revert to 
the preoccupation system of appointment of 
these officials by the Prime Minister. 
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% A recent proposal, for example, would cre- 
ate a special agency to decide upon the propriety 
of dismissals from employment in private enter- 
prises. The right to strike over the issue of 
dismissals would be revoked in these instances. 

% Originally, organized labor in Japan 
strongly opposed adoption of the LRAL as too 
restrictive upon union activities. However, 
since the law was enacted, labor groups have 
fought proposals for revisions just as vigorously. 
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representation of divergent interests within 
organized labor on the commissions them- 
selves would be narrowed.” Accordingly, 
unions have not considered withdrawing 
their participation from the commissions, 
for the alternative may well be to hasten 
any present or future tendency toward re- 
placing them with machinery in which workers 
have little voice in controlling industrial 
relations in the private, let alone public, 
sector of the economy. In fact, some labor 
leaders have indicated a willingness to ac- 
cept proposals that the commissions be 
empowered to carry out compulsory arbi- 
tration rather than permit unresolved dis- 
putes to be referred to the Diet, cabinet 
or ministries for resolution. 


In turn, as long as the unions insist on 
utilizing the commissions, employers also 
feel compelled to do so in order to protect 
their own interests, although they may actu- 
ally prefer Diet or ministerial intervention. 
Their withdrawal or refusal to participate, 
furthermore, is likely to give to manage- 
ment a stigma of failing to cooperate in a 
venture considered essential for the demo- 
cratic development of Japan. Even though 
the commission system has been questioned 
as an appropriate device in the effort to 
solve Japan’s economic-political problems, 
lacking a decisive edge so far to change 
or abolish the commission apparatus, man- 
agement groups have widely organized in 
regional, industrial and national associations 
with the purpose, although not the sole one, 
of gaining effective representation in com- 
mission activities. 


Experience of the Commissions 


The above discussion leads to the ques- 
tion of the ways in which the parties have 
utilized the commission system. The exist- 
ence of the apparatus itself and debates over 
its effectiveness are meaningless without 
knowledge of its actual activity. For this 
purpose, the procedures and experience of 
the three major areas of union qualification 


examination, unfair labor practices and dis- 
pute adjustment are dealt with in the sec- 
tions that follow. 


Examination of union qualifications.— 
Union participation in the administrative 
processes of the Japanese labor relations 
commission may be roughly indicated by 
the number of unions that succeed in ob- 
taining commission certification through 
qualification examinations. Since there is 
no provision for passing upon employer 
qualifications, comparable data do not exist 
for ascertaining employer participation.” 


The procedure provided in the 1949 amend- 
ments of the TUL for examining union 
qualifications first requires that a union de- 
siring to obtain rulings by a commission 
in its quasi-judicial functions or, as previ- 
ously discussed, seeking to participate in the 
nomination procedure, must submit a peti- 
tion to the appropriate commission.” A new 
petition must be submitted each time the 
union seeks such commission action and 
must be accompanied by copies of the 
union’s constitution and bylaws. In addi- 
tion to examining these documents, the 
commission may also investigate the method 
of union financing and the collective bargain- 
ing activities engaged in between the union and 
the company. In some cases, also, the com- 
mission may require copies of contracts and 
agreement memoranda as well as undertake 
actual inspection of workplaces and opera- 
tion of union meetings and collective bar- 
gaining conferences. Staff members of the 
commission who specialize in examinations 
perform the routine work, which often in- 
cludes pointing out the obvious defects in a 
union’s qualifications. The public members 
of the commission grant formal approval 
or denial of a petition and may hold hear- 
ings for this purpose. On the other hand, 
management has the right to challenge the 
membership jurisdiction clainfed by the 
union; and in this event, the commission 
may require the company to submit sup- 
porting data. Finally, under the review pro- 





% This last point is related to the loose struc- 
ture that has developed within the Japanese 
trade union movement, where the locus of 
power has tended to concentrate among enter- 
prise-wide unions rather than in national or 
industry-wide organizations. For further eluci- 
dation of this development, see Levine, ‘‘The 
Labor Movement and Economic Development 
in Japan,’’ Annual Proceedings, Industrial Re- 
lations Research Association, December, 1954. 

3%’ However, most unionized employees belong 
to associations which nominate the employer 
members of the commissions. They embrace 
almost all major companies. 

*® The ‘‘appropriate’’ commission depends 
upon whether the petitioning union is a na- 
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tional or local organization and, if a quasi- 
judicial case, whether it is a matter of local, 
intraprefectural or national concern, which is 
decided by the CLRC when the jurisdiction is 
not clear. Since there is weak control by 
national and industrial unions over enterprise- 
wide and local unions and a large number 
(almost half) of all local unions are unaffiliated, 
most petitions for union qualification examina- 
tions .are undertaken by the local commissions. 
Furthermore, because central commission policy 
has been to refer as many cases as possible to 
the LLRC’s rather than assume jurisdiction, 
there is an incentive for local unions to obtain 
local commission certification directly. 
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Forty-six cases have been handled 


under the AFL-CIO No-Raiding 
Agreement during its first year of 
operation. Mutual agreement settled 
28, discussion is pending or in prog- 
ress in 10 and the remaining eight 
were submitted to impartial umpire 
David L. Cole. Of the latter, five 
were decided, two were withdrawn 
and one is pending. 





cedure, decisions made by a local commis- 
sion may be appealed to the CLRC. 


Union “coverage” by the commissions, 
through formal qualification examination, 
has fallen far short of the potential. Fol- 
lowing the revision of the law in 1949, 
which eliminated compulsory registration 
and shifted the judgment of bona-fide union- 
ism wholly to the commissions, unions rushed 
to obtain commission certification. However, 
the members that sought and obtained certi- 
fication fell far below the figures previously 
obtained through the registration requirement. 
Even with the removal of government 
worker unions from commission jurisdiction 
in 1949, each year, on the average, about 
20,000 or two thirds of all worker organi- 
zations that claim to be unions still have 
remained covered by the TUL and LRAL 
and, therefore, presumably have been eligible 
for certification. However, since the time 
the procedure was initiated, only about half 
of these unions have actually submitted 
qualification examination procedure at least 
once to the commission. The exact propor- 
tion that has obtained certification is diffi- 
cult to estimate because of turnover and 
reorganization among the unions, with 3,000 
to 5,000 in these categories annually. 


Although over 22,000 examinations in 
total were given between 1949 and the end 
of 1953, only about 10,000 separate union 
organizations have been certified at least 


once.” In the first year following the revi- 


sion of the TUL in June, 1949, approxi- 
mately 10,000 certifications were granted, 
although probably twice that number were 
eligible to seek certification during the 
period. While it is not known how many 
of these 10,000 have survived, it is likely 
that they include the bulk of the organiza- 
tions more or less permanently established. 
In each of the years following July, 1950, 
on the other hand, the annual number of 
certifications has been between 4,000 and 
5,000, 80 per cent of which have been granted 
for purposes of participating in the nomina- 
tion procedure. Since annual certification 
is required merely to participate in the 
nominating procedure, these unions prob- 
ably represent the hard core of the Japanese 
organized labor movement outside the gov- 
ernment workers. Although membership 
figures are not available, it is likely that the 
certified unions are also the largest. 


On the other hand, in each year except 
the first, three fourths of the presumably 
eligible unions have failed to submit to 
the examination procedure. The relatively 
low number of certifications has been of 
concern to the commissions, whose attitude 
has been to look upon the procedure as an 
educational process rather than a device to 
control the labor movement. In fact, few 
petitions are eventually denied. In the 
event defects are found in the qualifications, 
the commissions inevitably provide advice 
on how they should be corrected, and in 
most instances the advice is taken.“ The 
most common flaw in petitions has been the 
failure to include in constitutions all of 
the provisions required by law, especially those 
relating to equal voting rights for members, 
employer financial support and exclusion of 
management personnel.® 


Several reasons may explain this rela- 
tively low rate of participation. According 
to commission officials, one is the mere lack 
of knowledge among some unions, usually 
small ones, that the procedure exists. A 
second reason undoubtedly lies in the in- 
ability or refusal of some unions to meet 





© Righth Annual Report of Labor Relations 
Commission, April 1953-March 1954 (Tokyo, 
CLRC, August, 1954), English section, p. 15. 

“Of the 22,296 applications for certification 
filed between July, 1949 (when the provision 
went into effect), and March, 1954, the com- 
mission offered recommendations and advice in 
4,391 cases in order to bring these unions into 
conformity with the legal requirement. In all, 
only 69 petitions were denied outright, although 
about 1,500 led to voluntary withdrawals with- 
out determination of their status. (Compiled 
from the annual reports of the Central Labor 
Relations Commission. ) 

“The most difficult of the cases usually arise 
when management takes issue with the scope 
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of membership claimed by the union. Here, 
the problem resembles some of the NLRB cases 
dealing with the issue of the appropriate bar- 
gaining unit, except that determination of the 
union’s jurisdiction within an enterprise is 
left wholly to commission decision without 
recourse to elections. In Japan, this problem 
is especially acute because of the lack of dis- 
tinct management hierarchies and the semi- 
supervisory status of many employees usually 
claimed to be part of management. Also, the 
fact that many of the Japanese unions, 90 per 
cent of which are enterprise-wide organiza- 
tions, have looked to white-collar employees for 
principal leadership has made this problem of 
crucial importance to them. 
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the qualifications stipulated in the act. 
While the number of these is not known 
nor ascertainable, company-dominated worker 
organizations, mutual-aid societies and purely 
political bodies, which go by the name of 
unions and claim to be such for Labor Min- 
istry census survey purposes, are probably 
not uncommon. Third, it is not unlikely 
that many of the smaller unions see no 
possibility of representation on the com- 
missions. The marked lack of organizational 
unity within the Japanese union movement, 
seen especially in the large number of inde- 
pendent company-wide unions, probably 
accounts for this. Fourth, many unions are 
opposed to the provision on principle, al- 
though it is not unusual for nonexamined 
unions to make agreements with examined 
unions on commission member nominations. 
Finally, and probably of greatest importance, 
is disinterest in the procedure, because many 
unions do not anticipate utilizing the com- 
missions for regulatory purposes because 
they feel that they can deal effectively with 
the employer direct'v, they fear employer 
retaliation or they expect to rely only upon 
commission dispute adjustment services for 
the settlement of conflicts of any nature 
with management.* 


Unfair labor practices—The record of 
unfair labor practice cases processed by the 
commission also indicates a relatively low 
rate of utilization by the workers and their 
unions. As in the Wagner Act, TUL re- 
strictions upon unfair labor practices apply 
only to employers, and are almost identical 
with the American provisions.“ The 1949 
revisions of the law clarified and expanded 
the prohibitions set forth in the original 
law. The following have been declared 
illegal: * 

“(1) To discharge or impose discrimina- 
tory treatment upon a worker by reason of 
his being a member of a labor union, for 





A study of relative pay levels for 
office workers in 17 labor markets, 
conducted by the Bureau of Labor 
Statistics, revealed that the highest 
average pay went fo those in the De- 
troit area, followed by Los Angeles, 
Chicago, San Francisco-Oakland and 
New York City, in that order. Mem- 
phis and New Orleans were tied for 
the low spot on the list. 





his having tried to join or organize a labor 
union or for his having performed proper 
acts of a labor union; or making it a condi- 
tion of employment that the worker must 
not join or must withdraw from a labor 
union.“ 

“(2) To refuse to bargain collectively 
with the representative of the workers em- 
ployed by the employer without fair and 
appropriate reasons. 

“(3) To control or interfere with the 
formation or management of a labor union 
by workers“ or to give financial support 
to it in defraying the union’s operational 
expenditures.* 

“(4) To discharge a worker or subject 
him to disadvantageous treatment on account 
of his submission of a complaint to a labor 
relations commission that his employer has 
violated provisions of this Article, of his 
filing a request for review of adjudication 
by CLRC or of his giving testimony 
or making report when a labor relations 
commission conducts an investigation or 
inquiry regarding such complaint or re- 
quest or effects an adjustment under LRAL.” 

The procedure in unfair labor practice 
cases before the labor relations commissions 
is similar to that of the NLRB. The main 
difference lies in the union’s requirement 





* Dropping of the examination requirement 
in 1952 in order to utilize the commissions for 
dispute adjustment has not appreciably affected 
the number of certification petitions. The pur- 
pose of the change was not only to speed up 
dispute adjustment procedures but also to per- 
mit their wider use. 


“4 Japanese legal experts claim, however, that 
the similarity is more coincidence than design, 
since drafts of trade union laws proposed but 
not enacted during the 1920's contained similar 
provisions. 

* TUL, Art. 7. 

“The 1949 revision added the following pro- 
viso to the original law: ‘‘Provided, however, 
that this shall not prevent an employer from 
concluding a trade agreement with a labor 
union to require, as a condition of employment, 
that the workers must be members of the union 
if such union represents a majority of the 
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workers in the particular plant or working 
Place in which such workers are employed.”’ 

“ This provision was not specifically written 
into the original law, but the prohibition against 
discriminatory treatment and the requirement 
of union registration together were intended to 
prevent employer control and interference. 

* The original law merely prohibited union 
dependence upon ‘‘employer aid for the major 
expenses of the organization.’’ Not to be 
passed over, however, is the present law’s 
proviso, as follows: ‘Provided, however, that 
this shall not apply to prevent the employer 
from permitting the workers to confer or nego- 
tiate with him during working hours without 
loss of time or pay, or to the employer's con- 
tribution to welfare funds or benefit or similar 
funds which are actually used for payments to 
prevent or relieve economic misfortune or 
accident, or to the furnishing of minimum 
office space.’’ 
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for the qualification examination under- 
taken before the commission considers a 
case in which the complainant is a union. 
Charges may be brought by individual 
workers, unions and, in cases of alleged 
employer interference with and control of 
unions, by governmental authorities includ- 
ing the commissions themselves.” Com- 
plaints are dismissed if the union bringing 
the charge fails to qualify, evidence is lack- 
ing, it is found that the case actually does 
not involve an unfair practice, the alleged 
act took place a year or more prior to filing 
of the complaint or there is no possibility of 
providing the remedy requested. Complaints, 
furthermore, may be voluntarily withdrawn 


in whole or in part at any time. A hearing . 


officer, designated from among the public 
members, examines the case. Once the case 
is accepted, however, the commission pro- 
ceeds with its investigation, during which 
a hearing is held and there is opportunity 
for cross-examination of witnesses. On the 
other hand, at any point in the procedure, 
the commission chairman may urge the par- 
ties to settle the issue by themselves; if 
this occurs, the commission drops the case. 
Although hearings are open to the public 
and the employer and labor members of the 
commission must be given an opportunity 
to attend and present their opinions, the 
commission’s decision, which must include 
findings of fact, is made in executive session 
by the public members alone. If a cease- 
and-desist order is issued, which may re- 
quire the posting of notices, the relief sought 
must be granted in whole or in part. Other- 
wise, the complaint is dismissed outright. 
A 30-day period is allowed for an appeal to 
be filed with the CLRC; if no appeal is 
made, the commission decision then becomes 
final and enforceable in the courts. Either 
party, however, may seek review by the 
CLRC within a 15-day period after a com- 
mission order is served, and the CLRC 
itself may initiate a review if it is not satis- 
fied with the LLRC decision. On the other 
hand, either party may petition the courts 
for review of the procedures utilized and of 
the legality of decision made either at the 





LLRC or CLRC level,” although appeal 
to both the courts and the CLRC simul- 
taneously is not permitted. The courts may 
set aside commission orders by granting 
temporary injunctions and by issuing deci- 
sions that are final. Court fines for refusal 
to obey final orders of the commission or 
courts may be levied upon employers. 


Until these procedures were enacted in 
1949, under the original LRAL, complaints 
against discriminatory practices for union 
activity could be brought only to a local 
commission for tripartite deliberation. If an 
illegal practice was found to exist, the local 
commission then applied to the appropriate 
public procurator’s office for prosecution of 
the violation. There was no review by or 
appeal to the CLRC. The results of this 
approach were meager. During the two and 
a half years preceding the amendments, al- 
though the LLRC’s received several hun- 
dred cases,‘ only 62 were referred to the 
procurators. Of these, merely 11 resulted 
in findings of violations punishable under 
the law." The great bulk of the cases were 
settled through commission deliberation or 
by the parties themselves. The sparse record 
of official action may be explained on several 
grounds. As previously indicated, there was 
a lack of consistency among the LLRC’s 
in interpreting the meaning of the unfair 
practice provisions.” The uncertainty was 
further compounded by an equal lack of 
consistency among the public procurators 
and the courts. Obviously, the pursuit of 
unfair labor practices under this set of con- 
ditions followed a long and tortuous path. 
Moreover, given the tripartite nature of the 
commissions, in many instances issues were 
compromised without serious consideration 
of whether basic rights had been violated. 
Accordingly, unfair labor pratice cases were 
frequently conciliated or mediated rather 
than disposed of with interpretation of the 
law’s provisions. Probably of even greater 
importance, however, was that there was 
little resistance by employers during this 
period to the formation of unions, since they 
ran the risk of acting contrary to the occu- 
pation’s policy of encouraging widespread 





** No serious question has arisen in regard to 
combining the functions of prosecutor and judge 
in the commissions, as occurred in the case of 
the NLRB under the Wagner Act. The basic 
tripartite nature of the commissions, even 
though only the public members decide cases, 
probably reduces any strong emphasis upon 
prosecuting cases. Also, the union qualification 
examination procedure, in which the union 


must take the initiative, is likely to settle many 
questions of employer interference and control 
which otherwise might become the basis for 
Actually, the com- 


unfair labor practice cases. 
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missions on their own motion have rarely 
brought charges against employers. 

5° This appeal is provided in accordance with 
the Exceptional Law for Administrative Suits, 
adopted in 1948. 

51 See article by Kikuchi, cited at footnote 15, 
at p. 78. 

% There were differing opinions, for example, 
over (1) whether union activity in fact politi- 
cally motivated was cause for discharge and 
(2) the degree to which employer financial sup- 
port could be accepted by a union. 
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unionism. The ease of organizing at that 
time was very great. Also, even in instances 
of employer resistance, resort to direct action 
by the workers was often a speedier solu- 
tion than relying upon commission delibera- 
tion. Finally, it is likely that many workers 
and their union leaders were unaware of the 
protections provided in the law. 

Although the revisions of the TUL and 
LRAL in regard to unfair labor practices 








were intended to systematize the processing 
of such cases and thereby encourage the 
filing of charges, no flood of complaints has 
come to the commissions. In almost five 
years of operation under the revised unfair 
labor practice procedures (June, 1949, to 
March, 1954), not more than 1,900 cases 
have been processed, or a yearly average of 
about 375. The annual case totals and types 
of charges are as follows: ® 


Type of Charges “ 





Number of Refusal to 

Year New Cases Discrimination Bargain Interference 
1949 (July-December) 304 275 41 56 
NE RS aan tee 514 442 67 118 
| SI ee ie eee 289 270 35 106 
SCARE tise eee tears atin cae 306 270 36 127 
| ag eee eee se Ge oe 394 310 42 177 
1954 (January-March) .... 92 ¥ * oa 

Cae 1,899 1,567 221 584 


* Not available. 


Compared to NLRB experience, this has 
not been an impressive record in view of the 
relatively high degree of union organization 
in Japan, the widespread paternalistic prac- 
tices known to exist in Japanese industry 
and the fact that Japanese unions have 
generally been on the defensive since 1949.” 
Moreover, almost half the cases since 1949 
occurred during the first two years after the 
new procedures went into operation, and, 
predominantly, these cases involved dis- 
charges under the “red purge” carried on 
in government and industry at occupation 
suggestion. These were largely filled by 
individual workers who had no open union 
support because of unwillingness to be identi- 
fied with such cases in face of occupation 
attitude. 

Although, with the conclusion of the “red 
purge” cases, unions have displayed a grow- 
ing interest in utilizing the unfair labor 
practice procedure, the trend has not been 
marked. The number of actual cases has 
remained small each year. In the fiscal year 
April, 1953, to March, 1954, 60 per cent of 
the 407 charges filed were initiated by unions, 
whereas, in the same period in 1950-1951, 
unions had filed only 35 per cent. The shift 
from individual to union filings probably 
indicates that the effectiveness of the un- 
fair labor practice provisions depends heavily 
upon union initiative, since few individual 





workers can afford to utilize them on their 
own. This likelihood is strengthened by the 
fact that the most common complaint brought 
to the commissions involves alleged discrim- 
inatory discharge, although recently cases 
of employer domination and interference 
have been on the increase. 


On the other hand, cases involving refusal- 
to-bargain charges have been relatively rare, 
not exceeding 12 per cent each year, and 
have shown little tendency to change in 
number from year to year. The relative 
absence of refusal-to-bargain cases may be 
explained by the heavy reliance in Japan 
upon conciliation and by the still unclear 
meaning of what constitutes collective bar- 
gaining in Japanese industrial relations, espe- 
ciaily where, in many situations, there is 
often little leeway for substantive negoti- 
ations. In contrast, discriminatory discharge 
involves the concrete problem of employ- 
ment and, therefore, is likely to be of 
immediate concern to the workers and. their 
unions. The recent increase in interference 
cases, moreover, is probably related to the 
discharge cases because of rivalry between 
union and employer for control over em- 
ployment opportunities. In all likelihood, 
the number of interference cases would 
have been even greater were it not that the 
union qualification examination deals with 
the problem of union jurisdiction over jobs 





53 Report cited at footnote 40, at p. 32. 

5 The number of charges is greater than the 
number of cases, as a case may include more 
than one charge. 

% The CLRC estimates that in the year 
ending March, 1953, new unfair labor practice 
cases in Japan occurred in the ratio of slightly 
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more than .5 per 10,000 organized workers in 
Japan, while in the United States, NLRB cases, 
without counting ‘state experience, have been 
four to five times this proportion. See Seventh 
Annual Report of the Labor Relations Commis- 
sion (Tokyo, CLRC, 1953), English section, p. 6. 
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within enterprises as well as union in- 


dependence from employer control. 

As in NLRB experience, few of the un- 
fair labor practice cases actually pass through 
the entire process provided in the law. Three 
fourths of the charges have been withdrawn 
or compromised without formal investiga- 
tion. Another 5 to 10 per cent each year 
are formally investigated but are settled 
prior to or during the hearing stage. In 
almost all of these, formal complaints are 
not issued. Between July, 1949, and March, 
1954, in fact, only slightly more than 200 
cases resulted in commission decisions, and, 
of these, half were denied any of the relief 
sought, while the remainder were divided 
about equally between full and partial relief. 

As a matter of policy, the commissions 
have emphasized the informal disposition of 
cases partly because the parties usually 
prefer it that way and partly in order to 
avoid the time-consuming administrative 
and judicial procedures involved. It is 
not unlikely that a large number of potential 
cases are concealed within dispute adjust- 
ments and actually are conciliated out of 
existence in bargained settlements. This 
represents less an application of the law 
than the making of “deals” and also accounts 
for the large proportion of cases that do 
not reach the formal stages of inquiry. 
American experience, in contrast, even though 
a large percentage of NLRB unfair labor 
practices also is handled informally, has 
largely developed in the opposite direction, 
where cases are disposed of in their early 
stages because the application of the law 
is relatively clear.” In one sense, the Japanese 
approach defeats the purpose of producing 
a definite body of administrative law with 
respect to the basic rights guaranteed under 
the statutes, which in turn further weakens 
the effectiveness of applying the unfair labor 
practice provisions. Underlying this situ- 
ation is the fact that, even though unfair 
labor practice cases are in the hands of 
the public members of the commission, the 
tripartite nature of the commissions permits 
ready treatment of conflict before it reaches 
the more formalized quasi-judicial proce- 
dures. With unfair labor practice policies as 








Bill Gold, columnist for the ‘‘Wash- 
ington Post and Times-Herald,"’ re- 
ports this notice posted in a D. C. 
office building: ‘‘Executives who have 
no secretaries of their own may take 
advantage of the girls in the steno- 


graphic pool.” —The Machinist 





unclear as they are, and in view of the 
tripartite nature of the commissions despite 
the separation of quasi-judicial cases from 
tripartite decision-making, dispute adjust- 
ment, especially conciliation, is a ready 
alternative to the unfair labor practice proce- 
dure. The reliance upon conciliation may in 
fact be preferred by many unions because 
of their reluctance to pursue for long indi- 
vidual grievances that are likely to stir up 
internal political difficulties within the enter- 
prise-wide type of organization and, there- 
fore, further weaken their bargaining power 
vis-a-vis management.® On the other hand, 
despite these hindrances, Japanese unions 
prefer the present tripartite arrangement, 
even though unfair labor practice charges 
have small chances for full litigation, over 
an NLRB-type of board to which, in the 
existing political climate, they may find little 
access. At best, nevertheless, the procedure 
probably has deterred only the most blatant 
violations of the labor rights guaranteed 
in the law. 


Dispute adjustment.—As implied by the 
above discussion, dispute adjustment, rather 
than regulatory activity, has been the major 
function of the labor relations commissions. 
Since their inception in 1946, the commis- 
sions have had a role to play in over 8,000 
dispute cases, or about 80 per cent of all 
known to have occurred in Japan during 
the postwar period. In fact, very few dis- 
putes escape some form of outside interven- 
tion. Since 1949, most of the cases which 
have not been handled by the LRC’s have 
involved government enterprise workers and 
usually must be processed by the mediation 
and arbitration boards provided for them. 
The following table provides a breakdown 
of interventions by these various agencies: 





% The time consumed in processing unfair 
labor practice cases has been another factor 
discouraging potential complainants, particu- 
larly workers who may be on the margin of 
income subsistence. In fiscal year 1953-1954, 
cases, on the average, took 133 days from initial 
filing to final commission order, including the 
appeals procedure. However, cases that ended 
in compromise or withdrawal, without a final 
order, averaged only 56 days. Another ob- 
Stacle to filing of cases, of course, is the em- 
ployer’s appeal to the courts or challenge of 
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the union’s qualifications. 
footnote 40, at p. 5. 

5t See Harry A. Millis and Emily Clark Brown, 
From the Wagner Act to Taft-Hartley (Chicago, 
University of Chicago Press, 1950), p. 122. 

5 It is suspected by some officials that some 
managements deliberately bait their unions by 
committing practices which are probably illegal 
in hopes of sapping their strength and unity 
through a long-drawn-out procedure in the 
commissions and the courts. 


See report cited at 
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Disputes and Dispute Adjustment Cases, 1946-1953 


Disputes Beginning " 
During Period New Cases Brought to the Labor Relations Commissions (1) Med 
Central Local Maritime 
Workers Workers Workers Workers 
Year No. Involved No. Involved No. Involved No. Involved N 
1946 910 2,716,235 5 1,059,753 183 83,485 * * 
1947 984 2,957,036 37 5,679,291 851 703,903 * * 
1948 1,419 4,655,257 20 3,579,312 1,394 1,152,817 * * 
1949 1,306 2,484,324 26 1,738,640 1,254 543,037 48 265,654 
1950 1,399 1,494,680 39 1,384,758 1,075 451,436 92 419,543 
1951 1,146 2,006,968 74 2,809,624 959 738,539 105 173,323 é 
1952 1,195 2,813,666 63 2,228,860 989 745,643 41 204,681 | 
1953 1,232 2,967,859 69 881,077 1,001 613,735 121 211,756 





* Not available. 


Sources: Japanese Ministry of Labor; Central Labor Relations Commission. 





The significance of the commissions’ role 
in dispute adjustment is enhanced by the 
fact that the use of private mediation or 
arbitration is practically unknown in Japan. 
When disputes occur, the parties’ seem 
inevitably to seek the intervention of the 
established agencies, or the agencies them- 
selves, where empowered to do so, step in 
directly.” With something less than 10,000 
known negotiations for labor agreements in 
Japan in each year, it is probable that the 
commissions have had a hand in as many 
as one out of every five. 


Among the commissions, the CLRC has 
handled the most critical cases. Although 
compared to the LLRC’s as a group the 
CLRC enters relatively few cases, CLRC 
cases in any year have involved more 
workers than all the LLRC cases together. 
Moreover, the CLRC is likely to handle 
more cases of dispute adjustment than any 
single LLRC.” In fact, some LLRC’s are 
often inactive for long periods. The rela- 
tively small number of cases embracing the 
large proportion of workers that have been 
involved in disputes reflects the facts that 
unionism in Japan has principally pene- 
trated the relatively few large enterprises 
and that unions are most commonly organ- 
ized on an enterprise-wide basis. On the 
other hand, the large number of small cases, 
which usually go to the LLRC’s, derives 


from the several million extremely small 
and medium-sized enterprises, which employ 
half of Japan’s 12 million industrial workers.” 

Reliance on commission intervention also 
reflects the nature of collective bargaining 
in Japan. For example, disagreements be- 
tween workers and employers are likely to 
revolve around fairly broad issues which 
have implications extending beyond the 
parties. In addition, grievance machinery 
and other private dispute procedures have 
yet to develop on any wide scale, so that 
many disputes which otherwise could have 
been settled at lower levels become issues 
for top-level negotiation. Under these con- 
ditions, the activities of the CLRC assume 
double importance, because actions taken 
through its intervention not only affect the 
major units in the economy, but also in 
view of the tightly knit Japanese economic 
system, serve as benchmarks for the large 
number of very small enterprises. This role 
subjects the CLRC to attempts to apply 
pressure by other government agencies, 
especially if settlements produced through 
CLRC intervention are out of line with pub- 
lic economic policy or with decisions affect- 
ing the government workers. 

The LRAL provides for three distinct 
types of commission intervention in indus- 
trial disputes, although it should be kept 
in mind that they are more clearly differen- 





%® However, the use of intermediaries is a 
time-honored device in Japanese social relations 
and no doubt occurs frequently in disputes be- 
tween workers and employers. Accordingly, 
many ‘‘disputes,’’ at least those which do not 
go beyond the incipient stage, are never re- 
corded. 

* While there is considerable variation from 
year to year, the local commissions at Osaka, 
Fukuoka, Aichi (Nagoya) and Tokyo have often 
handled more cases than the CLRC in a year. 
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These are among the more highly industrialized 
areas of Japan where union activity has been 
greatest. The importance'of these local com- 
missions probably contributed to the reluctance 
of the CLRC to play a more dominant role in 
the commission system. 

*1 In the fiscal year 1953-1954, for example, 25 
per cent of all the dispute cases that were 
treated by the commissions occurred in enter- 
prises with fewer than 50 employees, while over 
65 per cent were in firms with less than 500. 
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The law makes careful distinctions among 

53 procedures to be used in the three methods. 

New Coon Bee $e the Conciliation is provided upon the request of 
Public Corporation either party to the dispute or on the motion 
i itrati 9 ; 

one ee of the commission itself. In such cases, the 


Boards (2) Total (1) and (2) ‘ 
ere Workers Workers commission chairman designates a concili- 
ved No. Involved No. Involved ator or conciliators from among the com- 

bY sie 188 1,143,238 mission members, a permanent panel of 

BT. aes 894 6,383,194 conciliators maintained and selected by the 

Ot eee 1,414 4,732,129 commission as required by the law, or, with 

954 8 1,532,393 1,336 4,079,724 the prior approval of the commission, ad hoc 
43 55 5,335,253 1,261 7,590,990 conciliators.* Combinations of these on a 
323 45 4,462,294 1,183 8,183,780 bipartite or tripartite basis are often used. 
81 39 3,103,574 1,132 6,282,758 Once a conciliator (or conciliators) is ap- 
56 57 4,159,532 1,248 5,866, 100 pointed, the matter is left entirely in his 








tiated in law than in practice. These in- 
clude conciliation, fact finding with public 
recommendation (which the LRAL calls 
“mediation”) and voluntary arbitration. The 
use of any one of the three does not pre- 
clude the others, and the commissions are 
prepared to offer any of them whenever a 
legitimate dispute is known to exist between 
labor and management within their respec- 
tive jurisdictions. 


The matter of legitimacy of a dispute is 
defingd in the law.” Disputes or acts of 
dispfes alleged to fall outside these defini- 
tions become cases for the courts, rather 
than the commissions, to handle, except that 
certain restrictions upon engaging in acts 
of dispute in the public utility industries 
call for special commission action.” Inter- 
ventions in legitimate disputes by the com- 
missions, of course, do not depend upon 
whether acts of dispute have occurred. 


hands® unless the parties or the commis- 
sion, where permitted by law, decide to 
proceed with fact finding or arbitration. 
However, in the event the parties are unable 
to reach a settlement and there is no hope 
for agreement, the conciliator is required 
to report the facts of the dispute to the 
commission for further consideration. 


Fact finding will be undertaken under 
any of the following circumstances: (1) 
Both parties request it; (2) either party 
makes the request in accordance with terms 
under an existing labor agreement; (3) 
either party makes the request even if there 
is no agreement provision, provided the dis- 
pute is in a public utility industry; * (4) the 
commission, On its own initiative, orders 
fact finding in a public utility dispute 
although neither party requests it; or (5) 
the Labor Minister or appropriate pre- 
fectural governor requests it in a public 
utility dispute or any other case “affecting 
the public welfare.”% Public utility dis- 
putes, moreover, receive priority in the 
processing of fact-finding cases. Unlike 





®& The LRAL (Arts. 6 and 7) distinguishes. be- 
tween a labor dispute and an act of dispute, 
the former being any ‘‘disagreement of claims 
arising between the parties concerned with 
labor relations regarding labor relations re- 
sulting either in conditions with the occurrence 
of acts of dispute or conditions with the danger 
of their occurrence,’’ while the latter specifically 
embraces strikes, slowdowns, lockouts and other 
measures that hamper ‘‘the normal course of 
work of an enterprise, performed by the parties 
concerned with labor relations with the objec- 
tive of attaining their respective claims.’’ An- 
other provision of the acts adds that ‘‘no act 
which hampers or causes the stoppage of main- 
tenance or normal operation of safety accommo- 
dations at factories, mines, and other places of 
employment shall be resorted to as an act of 
dispute.’’ In addition, following prolonged work 
stoppages in the coal and electric power in- 
dustries, special legislation adopted in 1953 
prohibited strikes in these industries for a three- 
year period which would have the effect of 
cutting off the nation’s supply of fuel and 
power. 
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63 See discussion of emergency disputes, etc., 
in text below, pp. 479-480. 

* Until the law was amended in 1952, con- 
ciliators were not permitted to serve as com- 
mission members on the theory that to do so 
would reduce the latters’ effectiveness in fact 
finding or arbitration. 

*® Of growing importance recently in concilia- 
tion cases has been the use of conciliator 
“‘awards,’’ often publicly announced. Official 
policy of the commission has been to frown on 
this practice as undermining collective bar- 
gaining. 

*% Until 1952, the law further provided that 
the commission must be willing to accept the 
request. « This was intended to exhaust first 
private collective bargaining efforts. The item 
was eliminated with a change in the ‘‘waiting 
period’’ procedure required in public utility 
disputes, discussed below. 

% In the maritime industry, the Transporta- 
tion Minister submits the request to one of the 
Maritime Labor Relations Commissions. 
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Courtesy of Montgomery Ward & Company 


A true fly-rod fisherman is a dedi- 
cated man who respects his quarry 
at least as much as he enjoys eating 
them. He demands the finest in cast- 
ing lures, like the ‘‘flies’’ in the pic- 
ture. They are tied by experts to imi- 
tate the real article as nearly as 
possible. Some of them are exac! 
duplicates of original English pat- 
terns imported to this country by 
Montgomery Ward. A grasshopper, 
a streamer fly and a Lazy Ike are to 
be found in the bottom row of the 
above photograph. The Lazy Ike 
swims with a small-minnow quiver. 





conciliation, fact finding must be performed 
by a tripartite committee, chosen either 
from among the regular members of the 
commission or from so-called special ad- 
justment committeemen,” and musi include 
an equal number of employer and labor 
representatives. There is no provision for 
ad hoc boards made up of specially desig- 
nated appointees.” 

The fact-finding committee is allowed 15 
days to prepare a proposal for settlement, 
during which time the parties have an 
opportunity to present their case. Proposals 
are adopted by a majority vote. An addi- 
tional ten days are provided for the parties 
to accept or reject the recommendation, and 





during this interval the committee may 
publicize its proposal and the reasons under- 
lying the recommendation. Im the event 
the parties agree to accept the proposed 
terms, still another 15 days are permitted 
for them to seek interpretation of the terms, 
but, should this occur, they are prohibited 
from resorting to any act of dispute in this 
period. If the parties do not agree upon 
the award as proposed, the commission may 
attempt to conduct fact finding again or 
turn to conciliation or arbitration where 
permitted. 

Arbitration by the commissions is limited 
to those instances where both parties re- 
quest it, or one party makes the request 
in accordance with a provision under an 
existing labor agreement. The commis- 
sions have no authority to initiate arbitra- 
tion, but arbitration awards are binding and 
become legal contracts enforceable by the 
courts. Unlike fact finding, arbitration is 
no longer tripartite, as it was until 1949. 
The arbitration board is selected by the 
commission chairman from among its regu- 
lar public members or special adjustment 
committeemen who represent the public. 
However, in selecting the arbitration panel, 
the commission chairman is first required 
to seek the agreement of the parties to his 
choices, although failure to secure agree- 
ment does not prevent the arbitration from 
proceeding. In addition, as in the quasi- 
judicial cases, at hearings the arbitration 
board may permit the attendance and par- 
ticipation of employer and labor members 
of the commission or of nonpublic special 
adjustment committeemen, provided the par- 
ties also agree to their presence. 

An extralegal device for dispute adjust- 
ment, which began as an informal function 
but recently was incorporated into com- 
mission rules of procedure, is a voluntary 
technical service provided by the commis- 
sion.” The practice, now systematized, has 
been to investigate disputes before any of 
the adjustment procedures formally pro- 
vided for in the law is put into motion. 
What this often amounts to is the provision 
of a neutral research agency designed to 





* Special adjustment committeemen were pro- 
vided for in the 1952 amendment to the LRAL. 
With the consent of the commission, they are 
selected on a tripartite basis through procedures 
identical for the regular commission members, 
but function only in fact finding and arbitra- 
tion. They have no role in policymaking within 
the commissions. The decision to add special 
adjustment committeemen was to relieve the 
regular members of their heavy case loads, 
now that they are permitted to conciliate, and 
to provide specialists in types of disputes and 
industries with which the regular members 
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have little or no experience. In a sense, their 
addition was to broaden representation on the 
commissions. However, thus far, in only a few 
instances have they been appointed. 

*In the original LRAL; special fact-finding 
committees could be made up of ‘‘outsiders’’ 
provided the regular commission members 
agreed on a tripartite basis. The present pro- 
vision for special adjustment committeemen 
replaced this arrangement. 

In Japan, this service is usually referred 
to as ‘‘fact finding.’”’ 
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facilitate collective bargaining even though 
a dispute is not pending. This service has 
been part of the effort of the commissions 
to promote autonomous negotiations and to 
exhaust collective bargaining efforts before 
resort to outside intervention. Its signif- 
icance for the regular dispute adjustment 
functions will be further touched upon 
below. 


In addition to the foregoing procedures, 
as previously noted, special adjustment pro- 
cedures are utilized for disputes in public 
utility industries and in cases of “national 
emergency.” The critical importance of the 
public utilities and similar services, especially 
during the period of economic reconstruc- 
tion under the occupation, led to proposals 
for restricting stoppages in these industries. 
As a result, in the original LRAL, parties 
in a public utility were prohibited from 
committing acts of dispute until they re- 
quested commission fact finding and “cooled 
off” for an additional 30 days after the re- 
quest was made.” Also, an amendment of 
the LRAL in 1949 provided that the Prime 
Minister have power to designate any work 
as a public utility, “the stoppage of which 
will seriously affect the natural economy 
or seriously endanger the daily life of the 
public.” However, the designation could 
not continue for more than a year’s period, 
and prior approval of the national Diet was 
necessary.” Although one intention of this 
provision was to stimulate autonomous bar- 
gaining and allow time for conciliation with- 
out resort to the commission fact finding 
except as a.last resort, the experience under 
it proved to have the opposite effect. In 
most cases, the parties would immediately 
apply for fact finding without any serious 
attempt at bargaining, in hopes of securing 
commission recommendations that would 
favor their respective positions. As experi- 
enced in other countries, the 30-day period 
usually resulted in sharpening the differ- 
ences between the parties rather than bring- 
ing them closer together, and accordingly 
the pressures upon the commissions were 
exceedingly heavy. Moreover, fact finding 
frequently ended in failure to secure accept- 
ance of the award, especially in the most 


critical cases; and, with the expiration of 
the 30-day period, stoppages readily oc- 
curred. There was general recognition that 
the approach was largely ineffective. 


To meet this situation, the LRAL was 
further amended in 1952. The cooling-off 
period was eliminated, but instead it was 
required that the parties notify the appro- 
priate commission and prefectural governor 
or Labor Minister ten days in advance of 
committing an act of dispute. Failure to 
comply with this requirement subjected the 
parties to possible prosecution initiated by 
the commissions, and violations would be 
penalized in the courts. Upon receipt of 
the notice, fact finding could be undertaken 
to ward off the strike or lockout although 
the request for fact finding was not required 
as it was under the 30-day cooling-off proe- 
vision. It was hoped thereby that the par- 
ties would first complete their attempts at 
bargaining before either turning to the com- 
missions for fact finding or resorting to 
direct dispute action. 


Coupled with this modification was a new 
provision for “emergency adjustment,” which 
empowered the Prime Minister to enjoin acts 
of dispute for 50 days in any public utility or 
any other work where the dispute action would, 
in his opinion, seriously threaten “national 
economic activities or daily life of the na- 
tion.” Essentially, this provision was de- 
signed to continue similar prohibitions 
earlier made by the occupation. However, 
the amendment also stipulated that the 
Prime Minister first consult with the CLRC 
before declaring such an emergency.” Once 
the emergency is declared and the injunc- 
tion put into effect, the CLRC then is 
required to step into the situation imme- 
diately and utilize whatever dispute adjust- 
ment procedures it feels most appropriate 
for the circumstances.“ In light of this 
provision, further strength was given to 
the ten-day notification procedure by sub- 
jecting the parties to an additional 50-day 
no-strike period.” Whether these provisions 
have stipulated settlements through autono- 
mous collective bargaining in the critical 
industries is dubious, although it is likely 
that they have effectively minimized the 





™ Specified were transportation, postal, tele- 
graph and telephone service, water, gas and 
electricity, medical treatment and public health 
facilities. Several hundred thousand workers 
were affected by this provision. 

"In the original law, a similar power was 
given to the ‘‘competent’’ minister provided the 
CLRC voted approval. 

3 For the maritime industry, the Prime Min- 
ister must consult with the central Maritime 
Labor Relations Commission. 


Japan’s LRC’s 


™ Arbitration, however, may not be under- 
taken without the consent of both parties or 
the request cf one party in accordance with 
the terms of an existing agreement. 

™% Since its adoption, the emergency procedure 
has been applied in only one instance, the 
nation-wide coal strike of 1952; and in that 
case the dispute was settled before the injunc- 
tion actually was issued and agreement was 
reached on the basis of a previously issued 
CLRC fact-finding award. 
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threat of emergency disputes and have led 
the parties to take commission efforts at 
adjustment more seriously.” On the other 
hand, since the creation of the arbitration 
and mediation committees under the public 
enterprise labor relations law, some of the 
most crucial cases have not been dealt with 
by the commissions at all. 

The most conspicuous feature of the dis- 
pute adjustment activity among the labor 
relations commissions is the relative absence 
of third-party decision-making. The vast 
bulk of the cases handled, more than 90 
per cent, find their way into the technical 
service and conciliation. Relatively few 
enter formal fact finding, and an insignificant 
number are arbitrated each year. The fol- 
lowing compilation gives a breakdown by 
percentages of the procedures utilized in 
the 3,685 dispute cases handled by all of 
the commissions in the two years from 
April, 1952, through March, 1954: 


Percentages 
NEE BOPWIOE Sos no 5 os ie eee ccs 53 
RIS hs ea Atari ch! 2.5 opht 20 
Voluntarily withdrawn....... 7 
Referred to conciliation...... 13 
Referred to mediation........ Z 
Disposition unknown or carried 
ns Soi a ae ir 11 
IE one oe is weptven hats 53 
ENS teats AS cae See 38 
Voluntarily withdrawn....... 7 
No agreement reached........ 5 
Disposition unknown or carried 
NR hn oe AS iicta aiacs tales 
Fact finding and arbitration™....... 9 
Proposal accepted............ 4 
Voluntarily withdrawn........ 2 
Proposal resected............. 2 
Referred to conciliation. . 1 


On the basis of this statistical analysis, 
more than six out of every ten cases before 
the commissions achieve settlements more 
or less directly as the result of commission 
efforts. Another 15 per cent presumably 
reach mutually agreeable conclusions even 
though voluntarily withdrawn from com- 
mission intervention. Commission attempts 
to bring about agreement fail in 10 to 20 
per cent of the cases (probably closer to 
the lower figure of the range). In all of 


this activity, however, the resort to formal 
proposals and awards through fact finding 
and arbitration occurs in no more than 5 
to 6 per cent of the cases, and among these 
the rate of acceptance is less than two 
thirds. The technical service, and especially 
conciliation, has been accompanied by con- 
siderably higher rates of success in achieving 
settlement than fact finding and arbitration. 
This experience is not unlike that of the 
American FMCS. 


The heavy dependence upon the informal 
methods of dispute adjustment and, con- 
versely, the aversion to reliance upon third- 
party decision-making reflect both the 
conscious policy of the commissions with re- 
spect to their role in industrial disputes and 
the stage to which collective bargaining 
relationships have developed in Japanese 
industry. To the outsider, the lack of exten- 
sive use of the formal procedures of fact 
finding and arbitration provided in the 
LRAL may appear as an encouraging sign 
that autonomous negotiation of employer- 
worker differences has become well en- 
trenched in Japanese industrial relations. 
At least such is implied for the United 
States in the record of FMCS activity. 
However, this conclusion is not warranted 
because, aside from the commissions, very 
little alternative machinery has been estab- 
lished by the parties to bring about the 
settlement of disputes. As previously men- 
tioned, for example, private arbitration has 
been rarely utilized. 


In practice, and despite frequent pro- 
nouncements to the contrary, the commis- 
sions themselves are reluctant to urge fact 
finding or arbitration upon the parties. This 
reluctance stems in part from the recogni- 
tion that these formal procedures often 
short-cut negotiations between the parties. 
In resorting to them, the commissions are 
usually faced with widely divergent de- 
mands to which the parties are likely to 
hold rigidly. At the same time, the partisan 
commission members, who are likely to 
assume more flexible roles in conciliation, 
tend to become fixed in their positions 
rather than seek compromises.” In these 
circumstances awards are apt to be rejected 
and dispute action follows. In major cases 
especially, such situations would subject the 





7% Evidence of this development is that of 90 
cases, in which prestrike notices were filed 
with the CLRC, only 22 are known to have been 
followed by dispute action at the expiration of 
the ten-day period. The local commissions have 
had a similar experience with this provision. 
See report cited at footnote 40, at p. 91. 
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™ Compiled from the CLRC reports cited at 
footnotes 40 and 55. The total exceeds 100 per 
cent because more than one procedure may be 
used in one case. 

7 Only four cases of arbitration. 

7™In some cases, according to commission 
officials, the members fail to reach agreement 
on proposed awards. 
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A broad program aimed at easing a 
shortage of secretaries, stenograph- 
ers and typists has been launched 
by Labor Department's Bureau of 
Employment Security and Women's 
Bureau. In Washington, D. C., alone, 
there are 1,100 job openings for 
such workers in private and govern- 
ment employment, some overseas, 





commissions to heavy pressure not only 
from the immediate parties but from out- 
side groups as well. According to com- 
mission Officials, the commissions would 
prefer to avoid being placed in this position, 
where, in the absence of any well-accepted 
criteria for settlement, they are likely to 
propose compromises that cannot be justi- 
fied except that they lie halfway between 
the opposing demands. This result, which 
has been frequent in the fact-finding experi- 
ence of the commissions, lays them open to 
considerable criticism, especially from gov- 
ernment policymakers, and often leads to 
rejections by one side or the other, followed 
by strikes or lockouts, the very actions the 
commissions had attempted to avoid. 

Another reason underlying commission 
reluctance to proceed with the more formal 
methods is the lack of discipline within 
the trade union organizations. Frequently, 
there is rivalry between leaders at the local 
and national levels and factionalism within 
the organizations at both levels. Labor 
union development has been characterized 
by considerable instability in internal organ- 
izational relationships. Accordingly, the re- 
sort to fact finding and arbitration awards, 
which may be acceptable to one group but 
not to the other, if for no other than internal 
political reasons, runs the risk of failure to 
secure acceptance. With the absence of 
unified constituencies, the labor members 
of the commissions face a delicate situation 
in many cases. In turn, the public mem- 
bers, who depend upon both sides for their 
support, must follow a devious and difficult 
path to achieve agreement suitable to the 
various groups involved directly and indi- 
rectly. Conciliation and informal processes 
of the technical science are much more 
amenable for meeting this problem. 

One of the most important factors ex- 
plaining the relatively low utilization rate 


of fact finding and arbitration is that em- 
ployers and unions have not developed col- 
lective bargaining relationships logically to 
include these procedures. A large propor- 
tion of the fact-finding cases, in fact, are 
compulsory cases falling under the regula- 
tions relating to disputes in the public utility 
industries. Where fact finding is voluntarily 
agreed to, it is often a case of using it as 
one tactic in a struggle rather than resolving 
a difference of claims. Even in the com- 
pulsory cases, the resort to fact finding is 
likely to be merely a step toward under- 
taking a strike or lockout, and the fact- 
finding award is sought to support the 
position of one side or the other for further 
negotiation. On the other hand, by the 
same token, the formal process subjects the 
parties to the risk of losing face, or, espe- 
cially in the case of the unions, to the 
stirring up, of factionalism, when the award 
does not fully meet the demands put forth. 
What weight public opinion plays in these 
situations is difficult to assess, although it 
seems clear that the unions particularly 
discount its influence in many cases. This 
attitude appears to arise from the likelihood 
that public opinion does not clearly crystal- 
lize, that internal relationships within unions 
are of greater concern to the union leaders 
than outside pressure, and that the tri- 
partite nature of the commissions makes 
them more responsive to the interests of the 
parties than to the “general public.” ® 


The failure to use fact finding and arbi- 
tration, however, does not wholly explain 
the willingness to turn to the commissions’ 
technical advice and conciliation. In part, 
this may be explained by the traditional 
practice of employing intermediaries in dis- 
putes. As such, it avoids face-to-face con- 
tact which to many Japanese is likely to 
prove embarrassing. In part, it reflects the 
fear of workers and their unions that the 
employers may retaliate unless differences 
are quickly smoothed out through a con- 
ciliatory process. And, in part, it reflects 
an aversion to submitting to the authority of 
any outside agency.” 


But probably of greatest importance is 
the lack of well-developed collective bar- 
gaining procedures and techniques. The 
attainment of contracts does not appear to 
be a primary goal for many unions and 
managements. For reasons of ideology and 





“It is notable, however, that many fact- 
finding cases in which awards are rejected by 
the parties are later conciliated or autono- 
mously settled on terms close to or the same 
as those proposed in the award. 


Japan’s LRC’s 











51 This, however, is probably less the case for 
the commissions than for other administrative 
agencies in the government because they have 
had no distasteful history of authoritarianism. 
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power relationships, the parties often prefer 
not to be bound by fixed conditions relating 
to terms of employment. Labor agreements 
that do exist are likely to embrace only the 
most general conditions defining the rela- 
tionship between union and employer and 
often merely confirm guarantees already 
provided for in the law. The contract, in 
effect, represents the attempt of the parties 
to interpret the meaning of the legal provi- 
sions. Accordingly, the use of an outside 
decision-making agency runs into the prob- 
lems either, on the one hand, of having few 
criteria provided by established practice or 
collective agreements upon which to offer 
acceptable decisions to both sides or, on 
the other hand, of becoming involved in 
attempting to define the meaning of the law 
with regard to the rights of the parties. 
Especially in the absence of any long experi- 
ence in administrative law, fact finding and 
arbitration are not likely to produce satis- 
factory results. In this light, the informal 
procedures of conciliation and the _ tech- 
nical service provide substitutes for well- 
developed collective bargaining relationships. 
The unions, in particular, which are respon- 
sible for initiating the vast majority of the 
dispute adjustment cases (80 to 90 per cent 
each year), turn to the commissions for 
these services in order to increase their 
power relative to employers. Under the 
tripartite system, the unions can look to 
the commissions to provide some outside 
support for their demands. Lacking the 
strength and resources to carry on direct 
attacks upon employers, for example, by 
lengthy strikes, commission fact finding and 
conciliation provide the next best alternative. 


The commissions, in turn, are willing to 
respond to this strategy as a means of 
gaining support from the constituent groups 
and to provide a pragmatic approach to the 
evolvement of more autonomous collective 
bargaining relationships. Conciliation and 
the technical service provide the flexibility 
required for the highly fluid relationships 
that characterize industrial relations in Japan 
today. Thus there is a heavy premium upon 
the development of conciliation skills among 
the commission members, public, labor and 
employer. Undoubtedly, this situation has 
influenced the selection of the members who 
are likely to favor conciliatory approaches 
even though partisan representatives. In 
turn, given the relatively short period since 
the surrender, and even shorter one since 
the withdrawal of occupation supervision, the 
commission members have tended to lean 
heavily upon staff services, not only in 


482 


providing facts and analyses, but also in 
applying adjustment techniques. In addi- 
tion, in carrying out their functions, the 
commissions and their staffs are likely to 
disregard fine procedural differences out- 
lined in the law. 


Blending Old and New 


A conclusion from the foregoing is that 
the restructuring of worker-employer rela- 
tionships envisaged by the original TUL 
and LRAL is being achieved only slowly. 
The orientation of the commissions in ad- 
ministering these basic laws, in both their 
regulatory and dispute adjustment func- 
tions, has been heavily on the side of con- 
ciliating and mediating conflicting interests 
without evolving a firm -body of industrial 
jurisprudence in the realm of labor relations. 
The commissions have not moved rapidly in 
this direction partly because such a policy 
could invite political reactions that would 
further undercut their jurisdiction and scope 
of operations and partly because admin- 
istrative law is a fairly new approach for 
Japan, whose traditions have lacked the 
concept of horizontal contractual relation- 
ships. Also, neither labor nor management 
groups have pressed for a more forceful 
role on the part of the commission through 
increased utilization of formalized fact-find- 
ing and arbitration procedures or insistence 
upon strict enforcement of the unfair labor 
practice provisions. Unions have hesitated 
because their own stability and durability 
are still too uncertain to run the risks of 
unfavorable decisions at the hands of an out- 
side agency. Employers, too, find no par- 
ticular advantage in a more positive approach 
by the commissions, for, in view of tradi- 
tional patterns of feudalistic paternalism in 
Japanese industry, they are avle to deal with 
most of their labor relations problems 
within the confines of their own enterprises. 


On the other hand, the commission sys- 
tem is not to be ignored as an influential 
apparatus in Japanese industrial relations. 
In spite of its emphasis upon informal 
settlements, often with little attention to 
legal provisions, it provides the readiest 
outlet in Japan for the expression of organ- 
ized labor’s interests. In turn, management 
is afforded a convenient means for rebuttal. 


The postwar period in Japan has seen 
a rapid flux of social, economic and political 
conditions, in which the emphasis on values, 
new and old, readily shift. It is not sur- 
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Judicial Review 





of the Group Oral Interview 


By HARRY SELIGSON 





To group oral interview or group per- 
formance test has taken firm root in 
the armament of tests of civil service ex- 
aminers, especially in those instances where 
written tests fail to assess adequately the 
personality traits of candidates.’ Although 
the group oral is a relatively recent tech- 
nique, its pros and cons have been debated 
at great length.” The discussion, however, 
has revolved largerly around the group oral 
as a technique, its validity, etc. Relatively 
little has been written about its reception 
by the courts. This article reviews the cur- 
rent legal status of the interview and makes 
some suggested changes in judicial thinking 
with respect to it.* 


Description 


Briefly, the group oral calls for a group 
of candidates—generally from six to eight 
in number—to be seated around a table and 


This article is reprinted from the 
October, 1954 issue of Public Per- 
sonnel Review, the quarterly publica- 
tion of the Civil Service Assembly. 





to discuss for about an hour or an hour and 
one half a controversial problem presented 
to them. Raters sit around the room, as 
unobtrusively as possible, and observe the 
candidates. At the end of the period, the 
raters record their judgments on individual 
traits such as appearance, voice and lan- 
guage, manner and poise, comprehension 
and presentation of ideas, diplomacy, adapt- 
ability, maturity of judgment and emotional 
stability.* Additionally, each rater records 
an over-all estimate of each candidate. The 
group oral performance test is generally 
limited to jobs in which personality traits, 
especially leadership qualities, are impor- 





1In 1952, a survey indicated that at least 44 
jurisdictions were using the group oral inter- 
view. See Harold Fields, ‘‘An Analysis of the 
Use of the Group Oral Interview,’’ 27 Personnel 
480-486 (No. 6, 1951). Included in this group 
were New York City Department of Health, and 
other New York agencies; Washington State 
Personnel Board; Colorado Civil Service Com- 
mission; Denver Civil Service Commission; 
Contra Costa County Civil Service Commission; 
Seattle Department of Civil Service; Kalamazoo 
Civil Service Commission; Pontiac Civil Service 
ene United States Army; United States 

avy. 

*See this extensive literature: Milton M. 
Mandell, ‘‘The Group Oral Performance Test,’’ 
Public Personnel Review (October, 1946), pp. 
209-212; William Brody and Norman J. Powell, 
“A New Approach to Oral Testing,’’ Hduca- 
tional and Psychological Measurement (Summer, 
1947), pp. 289-298; Bernard M. Bass, ‘‘The 
Leaderless Group Discussion Technique,’’ Per- 
sonnel Psychology (Summer, 1950), pp. 179-185; 
Harold Fields, ‘‘The Group Interview Test: 
Its Strength,’’ Public Personnel Review (July, 


1950), pp. 139-146; Charles A. Meyer, ‘‘The 
Group Interview Test: Its Weakness,’’ Public 
Personnel Review (July, 1950), pp. 147-154; 


Roberta Scott, The Group Oral Test in Select- 


Group Oral Interview 


ing Public Employees (Chicago, Civil Service 
Assembly, 1950); John C. Flanagan, Dorothy 
Adkins and Dorothy H. P. Caldwell, Major De- 
velopments in Examining Methods (Chicago, 
Civil Service Assembly, 1950); H. L. Ansbacher, 
“‘The History of the Leaderless Group Discus- 
sion Technique,’’ Psychological Bulletin (Sep- 
tember, 1951), pp. 383-391; Milton M. Mandell, 
“The Group Oral Performance Test,’’ Person- 
nel Administration (November, 1952), pp. 1-10, 
and (January, 1953), pp. 11-17; Anthony Zill, 
“‘A Further Inquiry into the Group Oral,’’ Pub- 
lic Personnel Review (April, 1953), pp. 55-63; 
Albert P. Maslow, Oral Tests: A Survey of 
Current Practice (Chicago, Civil Service As- 
sembly, 1951). 

3 The most recent comprehensive discussion of 
the individual interview appeared as one chapter 
in Oral Tests in Public Personnel Selection 
(Chicago, Civil Service Assembly, 1943), pp. 
141-153. H. Eliot Kaplan has analyzed court 
decisions in issues of the Public Personnel Re- 
view (April, 1940-January, 1950) and in the 
Civil Service Law Reporter, published by the 
National Civil Service League (July, 1951, to 
date). 

4 These are taken from the procedures of the 
Denver Civil Service Commission. 
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tant. Although a good deal of experimenta- 
tion is currently going on to develop written 
tests sufficiently valid and reliable to evalu- 
ate the candidate’s personality, not much 
headway has been made to date. Accord- 
ingly, civil service commissions have relied, 
in part, on the oral interview for the 
assessment of these personality factors. 


In private industry, the group oral inter- 
view has been used to some extent, especially 
in promotional examinations. Absent some 
limiting special agreement with a union, an 
employer in private industry can interview 
in any fashion he desires and not expect his 
decision to be challenged. Consequently, no 
legal question would arise from the use of 
the interview in private industry. But civil 
service commissions are established by law, 
and although courts will grant them a cer- 
tain measure of flexibility and discretion, 
they do expect commissions to observe the 
standards required by law.° 

Until 1954, at least within the knowledge 
of this writer, not a single case involving 
the group oral had gone up to a supreme 
court of any state. All the pronouncements 
of courts on interviews had stemmed from 
cases involving the individual oral interview. 
Although it is the group oral interview 
which is the principal concern of this article, 
much of the review of legal decisions will 
necessarily have to be based on cases which 
involved the individual interview. Similar 
legal principles prevail in both individual 
and group oral interviews. 


Powers and Limitations 


Civil service commissions are bound by 
constitutional or statutory provisions. These 
vary somewhat in different jurisdictions, 


but, in general, they all impose fairly simi- 
lar requirements. Typical are the following 
provisions of the Charter of the City and 
County of Denver (1927) with reference to 
civil service: 


“Section 225: What Rules shall provide. 
The rules shall provide for open and 
competitive examinations as to fitness... . 
proportion on basis of merit, experience and 
record. 

“Section 228: Examinations, Subject, No- 
tice. All examinations shall be impartial and 
relate only to matters which will test the 
fitness of the persons examined. 


“Section 233: Promotions. All examina- 
tions for promotion shall be competitive 
among such members of each department as 
desire to submit themselves to examination.” 


In determining whether the actions of a 
civil service commission or of the exam- 
iners appointed by the commission are arbi- 
trary or capricious or whether there has 
been formal and substantial compliance 
With constitutional or statutory provisions, 
the courts have established certain criteria: 


Is the test process “competitive”? -Is the 
test “objective”? It is “practical” in char- 
acter? Does it relate to those matters which 
will test fairly the relative capacity and fit- 
ness of the persons examined ? 


As long as courts had to consider only 
the written type of objective examination 
(multiple choice, completion, true and false) 
they had little difficulty in ruling that such 
examinations met the standards of competi- 
tiveness, objectivity and practicality. Such 
examinations called for only one correct 
answer, no matter who was grading them. 
In the main, also, these written tests had 





5In commenting on the reviewability of 
actions by civil service commissions, the Su- 
preme Court of the State of Washington said: 
‘“‘Where Courts do interfere it is upon the 
theory that the action is so capricious and 
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arbitrary as to evidence a total failure to exer- 
cise discretion and is, therefore, not a valid act."’ 
State ex rel. Farmer v. Austin, 186 Wash. 577 
59 Pac. (2d) 379 (1936). 
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face validity and satisfied the candidates 
that their fitness for specific jobs was being 
adequately plumbed. 


But when, in addition to written examina- 
tions, civil service commissions turned to 
oral interviews, either individual or group, 
to evaluate traits of personality, in the 
grading of which raters might differ, the 
courts needed to take a new look at the 
question of competitiveness and objectivity. 


Judicial Review of Interview 


The landmark case on the interview was 
Fink v. Finnegan’ The applicant was being 
examined for the position of medical ex- 
aminer. A panel of examiners interviewed 
him asking him questions of a technical 
nature which he answered correctly. How- 
ever, he was failed on the interview part 
of the test because, in the opinion of the 
oral examination panel, he lacked force and 
executive ability and was altogether too 
mild. Upon appeal to the New York Court 
of Appeals, the panel decision was invali- 
dated on the ground that the oral examina- 
tion did not meet the standards laid down 
by the provisions of the Constitution of the 
State of New York. The following extracts 
of the court’s opinion are pertinent: 


“A test or examination, to be competitive, 
must employ an objective standard or meas- 
ure. Where the standard or measure is 
wholly subjective to the examiners, it differs 
in effect in no respect from an uncontrolled 
opinion of the examiners and cannot be 
termed competitive. 


“An examination cannot be classed as 
competitive unless it conforms to measures 
or standards which are sufficiently objective 
to be capable of being challenged and re- 
viewed, when necessary, by other examiners 
of equal ability and experience. .. . In this 
case there was no finding that executive 
ability and force are qualities that are 
necessary for the position, nor did the an- 
nouncement of the examination reveal that 
these qualities would be tested. . . . There 
has been no finding that these qualities can- 
not be measured objectively.” 


This quotation has been the source of 
considerable difficulty to civil service com- 
missions, particularly that portion setting 
forth the criterion of reviewability by “other 
examiners of equal ability and experience.” 
It seemed to proscribe the use of oral inter- 





views as part of the examination process 
unless a clear showing was made that other, 
more objective measures, were unavailable. 
Yet the New York court did not wholly 
condemn these oral tests; it merely said they 
must be devised so as to pass the criterion 
of competitiveness, as defined by the court. 


In a larger sense, much of the court’s 
reasoning was dicta, not particularly ger- 
mane to the case. The decision could very 
well have gone off on a determination that 
the oral examination was defective on two 
grounds: (1) The examination notice was 
barren of any indication that personality 
would be examined, and (2) the examiners 
apparently were not provided with any 
guidance or standards for judging the traits. 
In other words, this was not a case which 
really met head on the question of the 
validity of properly established oral ex- 
aminations. At the same time, the language 
of the court cast some doubts (needlessly 
so in the opinion of this writer), on the 
objectivity and competitiveness of oral ex- 
aminations. This was an unfortunate de- 
velopment, for other courts have subsequently 
taken the language of the Fink case literally, 
without relating it to the specific set of 
circumstances out of which it grew. 


Florence M. Sloat v. Board of Examiners 
of Board of Education of City of New York,’ 
decided a year later by the New York Court 
of Appeals, clarified some of the cloudiness 
raised by the Fink case. The Sloat case 
involved a promotion, the application of a 
substitute teacher for appointment to a per- 
manent teaching post. New York provides 
that promotions and appointments be made 
according to merit and fitness, to be ascer- 
tained as far as practicable by competitive 
examinations. Part of the examination proc- 
ess in the Sloat case consisted of an oral 
interview, information on which had been 
properly detailed in the notice of examina- 
tion, which indicated the personality traits 
that would be assesséd by the interviewers. 
The examiners had also been thoroughly 
briefed on the standards to follow. This 
case was not, then, subject+to the procedural 
defects of the Fink case, and consequently 
squarely met the issue of validity of oral 
examinations. Upon rejection by the exami- 
nation board, candidate Sloat challenged the 
oral examination as failing to meet the re- 
quired statutory standards of practicability 
and competitiveness, citing the Fink case 
in support. In upholding the board of ex- 
aminers, the court had occasion to review 





*270 N. Y. 356, 1 N. E. (2d) 462 (1936). 


Group Oral Interview 


‘274 N.Y. 37 
A. L. R. 665-666. 


(1937), annotated at 112 
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the Fink case and place it in its proper set- 
ting. First, the court held that the Fink 
case had not condemned all oral examina- 
tions. It had merely tried to establish 
standards for valid oral examinations. In 
fact, said the court, the appraisal of cer- 
tain personal qualities is often a necessary 
function of examiners. However, “It would 
be impossible to formulate a standard by 
which such qualities may be defined or 
measured with entire objectivity. . . . Evi- 
dently it is not practicable to apply such 
tests in exactly the same form to each com- 
petitor or to make exact comparisons be- 
tween them.” 


Furthermore, “Exact definition of the 
qualities which are essential or desirable 
may be impossible; an exact formula or 
standard by which such qualities may be 
measured has never been achieved; mechan- 
ical application of any standard is certainly 
not practicable. Much must be left here to 
the judgment of the examiners. The test can- 
not be wholly objective and to the extent that 
it is subjective the results may depend as much 
upon the fitness of the examiners as upon the 
fitness of the candidate. That is a risk inherent 
in all systems of examinations.” (Italics sup- 
plied.) 

In the face of such conditions: 


“It must appear that examiners acted 
arbitrarily and without application of meas- 
ures or standards which are sufficiently 
objective to be capable of being challenged 
and reviewed when necessary by other ex- 
aminers of equal ability and experience.” 


For the first time, a major state court 
sensed the proper scope of oral examina- 
tions, removing them from the traditional 
rigid framework of “objectivity” in which 
the Fink decision had encased them. It 
recognized the difficulty of establishing pre- 
cise mechanical standards in judging per- 
sonality and the latitude which must be 
given to examiners in such instances. But, 
at the same time, it reaffirmed the necessity 
for examiners to act within the framework 
of certain measures or standards that can 
be reviewed by others. Of course, it is the 
latter aspect which has created the most 
difficulty in recent years. The examiner 
grades the candidate on each trait and also 
on an over-all basis and may record some 
comments by which he explains his rating. 
How can this rating be reviewed “by other 





A worker was held entitled to unem- 
ployment compensation in the follow- 


ing situation: He resigned, was 
replaced and then withdrew his 
resignation before its effective date. 
The withdrawal was refused. 'A Con- 
necticut Superior Court said the man 
was eligible for benefits because his 
leaving was not voluntary.—Mauro 
v. Administrator, CCH Unemployment 
Insurance Reports, Conn. J 8373. 





examiners of equal ability”? It is submitted 
that while the Sloat case was very properly 
concerned about this objective, its pro- 
nouncement was of too general a nature to 
furnish civil service commissions with guid- 
ance. It must be admitted, however, that 
this is a perfectly sound legal method of 
proceeding—building up principles by a 
series of decisions on matters as they come 
before the courts. In effect, it is left to the 
court to review the examination and decide 
whether the panel has acted in such a man- 
ner that another board of examiners, of 
equal fitness and competency, would have 
arrived at substantially the same conclusion. 

In Bridgman v. Kern® a lower New York 
court invalidated the judgment of a board 
of examiners that had interviewed candi- 
dates individually for the position of ex- 
aminer. The interviewers varied widely in 
their judgment on individual traits, and 
they failed all but one of the 25 candidates. 
There was some evidence that the exam- 
iners had delved into the political ideolo- 
gies of the candidates, a practice proscribed 
by the New York State Constitution. In 
view of the slanted views displayed by the 
examiners toward the candidates, and the 
decided efforts of the examiners to approve 
someone with certain ideological leanings, 
the decision for reversal seems sound. Such 
evidence provides a court with grounds for 
reviewing the objectivity and impartiality 
of the examiners, and permits reversal for 
arbitrary and capricious conduct. 

In 1949, the Supreme Court of California 
reviewed the whole question of individual 
oral interviews.’ This case involved, in part, 
an oral interview in which, the interviewers 
were to judge physical characteristics, intel- 
lectual factors, and emotional factors (poise, 





8257 App. Div. 420, 13 N. Y. S. (2d) 249 
(N. Y. S. Ct., App. Div., 1939). 

® Almassy v. Los Angeles County Civil Serv- 
ice Commission, 134 Cal. (2d) 387, 210 Pac. (2d) 
503 (1949). For a discussion of this case see 
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H. Eliot Kaplan, ‘Judicial Review of Ob- 
jectivity of Oral Examinations,’’ Public Per- 
sonnel Review (January, 1950), pp. 32-37; and 
“Objectivity in Civil Service Examinations,”’ 
Yale Law Journal (June, 1949), pp. 1179-1186. 
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social adaptability) of the candidates for 
promotion. A rejected candidate challenged 
the objectivity of the oral examination. In 
upholding the commission the court said: 


“To be sure there must be measurable 
standards established for determining the 
general proficiency of the candidates for 
the particular position, but the fact that 
such standards were subjective rather than 
objective does not prevent the classification 
of the ‘oral interview’ as a ‘competitive’ 
examination. The various aspects of the 
personality factors as previously deter- 
mined by the Commission to he necessary 
and important to the position to be filled, 
were itemized for consideration by the ex- 
aminer as the measuring rod and guidepost 
in his evaluation process as to the personal 
fitness of the candidate so that it cannot be 
said that there was no effective common 
criteria of base topics underlying the com- 
parative ratings.” 


In the Almassy case, the California court 
went perhaps a trifle farther than the New 
York court went in the Sloat case in point- 
ing out, by inference at least, that the old 
shibboleth of objectivity must be viewed 
in the light of modern developments in 
selection techniques; that assessment of per- 
sonality traits on a “subjective” basis does 
not prevent the oral examination from satis- 
fying the rule of competitiveness; and that 
a sufficient measuring rod and guidepost is 
furnished the examiners by itemizing and 
defining certain factors for them which they 
should keep in mind in arriving at am over- 
all judgment of the candidate. Like the 
court in the Sloat case, the California court 
believed that “manifestly a candidate’s per- 
sonality and attitudes cannot be measured 
through the mechanical application of fixed 
standards in the course of an interview.” 
However, the court also goes on to empha- 
size the maneuverability and flexibility re- 
tained by the examiners: 


“The pattern thereof [that is, the oral 
examination] must develop in part accord- 
ing to the individual being tested and the 
precise line of procedure will reflect the 
skill of the examiner in achieving an appro- 
priate appraisal, including the final evalua- 


tion factor as a composite picture reflecting 
the end result of delicate weighing and bal- 
ancing of the separate judgments on the 
personality factors.” 

That is to say, that given the individual 
personality factors as a framework of refer- 
ence, the final over-all rating will neces- 
sarily depend not on a mathematical addition 
of the rating on the individual traits but 
on the skill with which the examiner is able 
to weigh and balance his separate judg- 
ments on the personality factors. The crux 
of the matter then is: How is such a judg- 
ment to be reviewed by other examiners 
of equal competence, the standard estab- 
lished by the Sloat case? In the Almassy 
case the court said: 

“Although the evaluation record did not 
detail the mental processes by which the 
examiners arrived at their respective 
ratings, enough detail was presented for 
adequate review consistent with the practi- 
calities of inquiry into personality factors.” 

If this statement is to mean anything, it 
means that the examiner need present only 
enough detail to indicate that he has weighed 
the potentialities of the candidates in arriv- 
ing at his over-all judgment. 

What is of interest in this case is the 
complete acceptance of the oral interview 
as valid examination procedure meeting the 
test of competitiveness, and the recognition 
of the fact that examiners may have to 
rely on their subjective judgments in evalu- 
ating candidates, being required to demon- 
strate only that they have exercised reasonable 
judgment. This would seem to preclude any 
search-in-depth into the mental processes 
of the examiners and may boil itself down 
to this: Absent any obvious or capricious 
action on the part of the examiners (as in 
the Bridgman case) it will be assumed that 
the commission has selected a competent 
group of examiners upon whose collective 
judgment reliance will be placed, even though 
it is not possible to follow in minute detail 
their mental processes in arriving at their 
ratings. Granting this to be the interpreta- 
tion which may be placed on the Almassy 
case, it is a considerable step forward from 
the Fink case.” 





10 See also Gollin v. Watson, 102 N. Y. S. (2d) 
935 (N. Y. S. Ct., 1951), involving a competi- 
tive promotional examination for a housing 
manager. The individual oral test rated fac- 
tors of speech, manner and judgment. Said 
the court: “A court is not the agency to 
conduct, supervise or review civil service ex- 
aminations. It may intervene only when the 
action of the Civil Service Commission is arbi- 
trary, capricious, or unreasonable.’’ And Burke 
v. Fields, 108 N. Y. S. (2d) 313 (N. Y. S. Ct., 
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1951): ‘‘In so far as possible, merit and fitness 
should be judged by objective standards but 
determination of fitness for some positions, 
particularly those which require executive 
and intellectual ability and broad cultural 
learning, cannot always be based on objectivity 
solely. In such cases the examinations may be 
subjective in so far as objectivity is impracti- 
cable or impossible, and to the extent that thev 
are subjective the risk that the examiners them- 
selves are fit to examine must be accepted.”’ 
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Nevertheless Fink v. Finnegan seemed to 
exert some influence even in 1954. It did 
so in a case decided in the District Court 
of the City and County of Denver." On a 
promotional examination for deputy fire 
chief, in which an individual and group oral 
interview represented the sole test, one 
Frazzini came out second in a jurisdiction 
in which the “rule of one” prevails. He 
challenged the results on the grounds that 
the examination consisted entirely of oral 
statements and no means was furnished or 
employed for objective grading; that the 
examination was entirely subjective in na- 
ture and contained no objective standards 
as to knowledge or fitness of the applicant 
which could be challenged or reviewed by 
other examiners; and that the grading of 
the examination did not take into account 
the knowledge of the applicant upon the 
subject of fire fighting.” While upholding 
the commission on its procedures as fulfill- 
ing the requirements of the organic g¢ivil 
service law,” the court invalidated the eligi- 
ble list because, in its opinion, the rating 
panel did not carry out the instructions of 
the commission. The nub of the question 
centers on the relationship between the rat- 
ing of indizidual traits and the over-all rat- 
ing. The judge made these criticisms of the 
actions of the examiners: 


“One examiner gave no grade or rating 
whatever to any of the candidates on the 
group test (meaning he gave them an over- 
all rating but no ratings on the individual 
traits). 


“One examiner gave only one of the can- 
didates a grade on the personality trait 
designated on the sheet as ‘adaptability’ and 
the one who was rated on this trait was 
not the plaintiff. 


“One examiner gave two candidates an 
‘S’, meaning superior, on all factors and on 
both parts of the test, that is, the Group 
and the Individual tests, but gave one candi- 
date an over-all estimate of ‘A’ and the other 
one of ‘B’. 


“One examiner rated an applicant a ‘C’ 
based on twelve ‘G’s’ and four ‘P’s’ but gave 
another applicant a ‘B’ based on nine ‘G’s’, 
six ‘P’s’, and one ‘NA’ (not applicable).” 





The coffee break is part of a federal 
government employee's work day, 
according to a recent Labor Depart- 
ment ruling ordering payment of 
compensation to a worker injured 
while on his way to a snack shop 
during a coffee break. 





Accordingly, the court concluded these 
were examples of “arbitrary grading and 
rating without regard to measures and 
standards.” 

Here we come back to our old question 
of the reviewability of judgments of oral 
examiners. One might easily conclude in 
reading the list of fatal deviations itemized 
above that the judge was indulging in a 
“mechanical application of fixed standards” 
decried by the court in the Almassy case, 
and with advocating the impossible task of 
trying to equate mathematically ratings on 
individual traits with the over-all rating. 
It is perhaps time to emphasize that too 
much has been made of these individual 
traits. It is the over-all rating that is the 
determinant of fitness, with the individual 
traits serving primarily as guidelines and 
bench marks to the examiners, not as man- 
datory requirements. Conceding, as most 
courts seem to have done, that the oral 
interview (individual or group) meets the 
requirements of competitiveness—subjective 
though it may be—it is impracticable to 
shackle the examiners and order them to 
take into consideration only certain traits 
and to base their over-all rating only on 
those traits. It is a truism to state that we 
arrive at our judgments of people by various 
ways. Unquestionably from a psychological 
point of view, to say nothing of a. civil 
service standpoint, it is good practice for 
a commission to indicate to oral interview- 
ers the traits which are the principal] in- 
gredients of a job. Also, in arriving at an 
over-all judgment of the candidate, to en- 
courage the interviewers to take these traits 
into consideration. But this should amount 
to no more than a suggestion. And if the 
individual interviewer has not strictly fol- 
lowed the commission’s instructions but has 
arrived at his over-all judgment through 





11 Cassio Frazzini v. Civil Service Commis- 
sion of the City and County of Denver, de- 
cided March, 1954 (unreported), and appealed 
by the Civil Service Commission to the Su- 
preme Court of Colorado. 

2% The panel of five oral examiners was in- 
structed to rate the candidates upon these 
traits: appearance, voice and language, manner 
and poise, comprehension and presentation of 
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adaptability, maturity of 
stability, and an 


ideas, diplomacy, 
judgment and emotional 
over-all rating. 

See also Civil Service Board of the City of 
Phoenix v. Warren, 244 Pac. (2d) 1157 (Ariz., 
1952); Weinberg v. Fields, 114 N. Y. S. (2d) 238 
(N. Y. S. Ct., 1952); Application of De Luca, 125 
N. Y. S. (2d) 766 (N. Y. S. Ct., 1952). 

13 See charter provisions in text above. 
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processes that are peculiar to himself, should 
such conduct be characterized as “arbitrary 
judgment” and “without regard to measures 
and standards”? As was recently stated: 


“Many standard tests of personality at- 
tempt to measure individual traits and as 
such may be useful. However, a head of a 
department who is seeking an executive as- 
sistant is usually not so much interested in 
the candidate’s individual characteristics. 
Rather he is interested in a ‘whole’ picture 
of him. Therefore, not only must we assess 
candidates in relation to each other in rela- 
tion to norms for particular factors but also 
as whole persons. We must have our pro- 
cedures fashioned to produce a whole picture, 
a personal picture as well as a compara- 
tive one.” * 


No claim was made in the Frazzini case 
that the panel of examiners was incompe- 
tent. Accordingly, as long as subjective 
judgment is approved by the courts and 
the examiners are furnished with descrip- 
tions of the traits which are to be used as 
guideposts, and the panel gives indications 
of having in the main observed the proce- 
dures, it is submitted that a court should 
sustain the action as satisfying civil serv- 
ice requirements. Reviewability should be 
exercised very lightly and only under circum- 
stances where the examiners have completely 
disregarded their instructions. Omissions 
of the examiners to rate each factor or the 
over-all rating failing to be mathematically 
representative of the ratings on individual 
factors should not be considered as arbi- 
trary grading, if the function and purpose 
of using the individual traits are properly 
recognized.” 


The group oral interview was recently 
examined by the Supreme Court of the State 
of Washington.” A promotional examina- 
tion for lieutenants in the fire department 
was involved. As in the Frazzini case, the 
group oral examination was challenged as 
not fulfilling the requirements of competi- 
tiveness. The court rejected Fink v. Finne- 
gan, preferring instead the Almassy case ap- 
proving group oral examinations and stating, 
furthermore, that courts should interfere to 
overthrow actions of civil service bodies 
only when the “action is so capricious and 





Farmers’ cash receipts from market- 
ings in the first five months of 1955 
totaled approximately $10.2 billion, 
3 per cent less than in the corre- 
sponding period of 1954. The total 


volume of farm marketings was 
slightly larger than a year earlier, 
but prices of farm products averaged 
5 per cent lower. 

—Department of Commerce 





arbitrary as to evidence a total failure to 
exercise discretion and is, therefore, not a 
valid act.” 

This case, along with the Almassy and 
Sloat cases, represents progressive thinking 
on the part of higher state courts. Required 
to interpret civil service laws, in some cases 
dating back to the second and third decades 
of this century, these courts have kept up 
with the changes in selection techniques, 
particularly in the fields of examination and 
testing. They have recognized that written 
objective examinations which merely in- 
quire into the technical capacity of the can- 
didate are inadequate testing for supervisory 
positions involving the handling of human 
relations on the currently accepted psycho- 
logical rather than traditional authoritarian 
basis. 

They have conceded that strict conform- 
ance to the old rule of objectivity is im- 
possible in an examination in which the 
interviewer has to base his entire judgment 
of personality on the answers of a candidate 
and his interactions with other members of 
a group. And, in the main, the examiners 
have done a creditable job. The overwhelm- 
ing evidence from jurisdictions using the 
individual and group oral is that in the vast 
majority of cases there is fairly close agree- 
ment between the majority of examiners on 
the panel as to the suitable candidates. 
This is not due to collusion nor to some 
special intuitive insight, but primarily be- 
cause civil service commissions have tried 
to select examiners who have competence 
in assessing people. The selection of such 
examiners is the best assurance candidates 
may have that the examination is proceed- 





“Flanagan, Adkins and Caldwell, cited at 
footnote 1, at p. 20. To the same effect Roberta 
Scott, cited at footnote 1, pointing out that 
factor ratings should be excluded from final 
score computations on the theory that there 
is no evidence that such traits have additive 
qualities. 

% Since the Denver Civil Service Commission 
labors under the “‘rule of one,’’ it should have 
as much leeway as possible for flexible evalua- 
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tion. The supervisor has no choice—if he 
wants the position filled—but to take the top 
man certified. Therefore, an evaluation of per- 
sonality should not be treated by the courts in 
a legalistic manner, requiring the commission 
to conform to some mechanistic and rigid for- 
mula. This flexibility is needed to counter- 
balance the rigidity of the ‘rule of one.”’ 

16 Stoor v. City of Seattle, 267 Pac. (2d) 902 
(Wash., 1954). 
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On june 8, the Senate approved an 
increase in the minimum wage pay- 
able under the Fair Labor Standards 
Act from the present 75 cents to $1 
an hour. The Administration's sug- 
gestion that the rate be set at 90 
cents and the $1.25 asked for by 
organized labor were rejected in 
committee. No extension of the act's 
coverage was provided for. 





ing with “due process” and with full pro- 
tection of their rights. 

Reviewability becomes merely a process 
of checking to see whether the commission 
has given proper notice of the content of 
the examinations; whether each candidate 
has been treated equally—not uniformly; 
whether the examiners have been thoroughly 
briefed on the traits and procedures; and 
whether the examiners have generally fol- 
lowed the framework of reference estab- 
lished for them. 

It might be emphasized that group orals 
handled in the flexible manner herein ad- 
vocated are accepted and used by private 
industry with indications of considerable 
success and improvement in selection tech- 
niques. It is time that the courts looked at 
this whole process of selection from a simi- 
lar standpoint, and not from the negative 
view of whether a particular candidate has 
or has not enjoyed the full panoply of rights 
spelled out in civil service laws of ancient 
vintage and adopted under circumstances 
long since become obsolete. 


Standards 


From this discussion certain conclusions 
may be derived: 


(1) Courts almost uniformly accept both 
the individual and group oral interview as 
acceptable exercises of civil service com- 
missions’ discretion. They are considered 
to satisfy the norms of competitiveness. 


(2) Courts will accept the decisions of 
civil service commissions and will challenge 
them only when they are considered arbi- 
trary and capricious. 

(3) In determining reviewability of ex- 
aminers’ judgments, the question is whether 
the candidates have all been treated equally 
by the examiners—not whether a measure- 
ment has been used which can be reduced 
to mathematical accuracy. 


(4) How detailed a résumé of his obser- 
vations the examiner must make remains 
somewhat clouded. The Denver court hews 
rather a straight line on this. Inferences 
from the Almassy and Stoor cases seem to 
provide a greater degree of flexibility. 


Having received judicial approval, the 
question as to whether the individual and 
group orals fit the criteria established re- 
duces itself to a matter of procedural due 
process: 


(1) the instructions to the raters; 

(2) definition of traits; 

(3) equality of treatment of all candi- 
dates; and 


(4) some sort of a record made by the 
examiners which may be reviewed. 


[The End] 





JAPAN'S TRIPARTITE LABOR RELATIONS COMMISSIONS— 
Continued from page 482 





prising, therefore, that the Japanese labor 
relations commissions have tended to wend 
their way slowly through the maze of in- 
dustrial relations that have begun to evolve. 
Their regulatory functions, such as unfair 
labor practices and union qualification ex- 
aminations, provide an opening wedge for 
achieving stability in relations between labor 
and management, but traditional approaches 
of informal conciliation and settlement pro- 
vide the mainstream for their development. 
Under these circumstances, moreover, com- 
bining both regulatory and _ conciliatory 
functions within a single agency is of less 
concern than it would be in a society within 
which institutional relationships have be- 
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come well ordered. In this light, it is dif- 
ficult to conclude that the postwar labor 
reforms or their administration are unreal- 
istic for Japan. In their operations, the 
commissions have attempted to blend both 
the tradition peculiar to Japan and the 
new concepts introduced from the western 
democracies. Such blending is apt to be 
imperfect. Likewise, as seen in the per- 
formance of the commissions, it cannot be 
said that they have seemed to transpose 
western concepts of industrial democracy 
lock, stock and barrel, but it can be said 
that they provide a channel for the gradual 
infusion of these concepts into Japanese 
industrial relations. [The End] 
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N LOUISIANA, the right-to-work law 

forbids peaceful picketing for recognition 
of a union as sole bargaining agent of a group 
of employees, even though all are members 
of the union. The state’s supreme court so 
held in Piegts v. Amalgamated Meat Cutters 
and Butchers, AFL, 28 Lasor Cases {[ 69,242 
(1955). The reason: A nonunion employee 
might be willing to accept work at lower 
wages and for longer hours than the union 
contract required. 


Right-to-work laws are usually considered 
to outlaw only those agreements between 
an employer and a union which provide 
for such union security arrangements as 
the closed shop, the union shop and mainte- 
nance-of-membership contracts. The Piegts 
decision takes them a long step farther. 


The employer in the case operated a 
retail meat market. Both of the two meat 
cutters in his employ were members of the 
union. The union asked the employer to 
recognize the union as sole bargaining agent 
for the two men. When he refused to 
negotiate, the two meat cutters went on 
strike and picketed the store. A nonunion 
butcher was then hired. 


A local court refused the employer’s re- 
quest for an injunction, and the decision 
was appealed to the supreme court, which 
reversed. 


The heart of the law is contained in the 
statement that the right to work may not 
be “denied or abridged” by reason of mem- 
bership or nonmembership in a_ union. 
Elsewhere the act states that it shall not 
be construed “to deny or abridge” the right 
of employees to bargain collectively with 
their employer. The Piegts case places em- 
phasis on the word “abridged” in the first 
provision. Two dissenters, in separate opin- 
ions, relied on the latter provision. 
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“Abridged,” the majority said, means 
“diminished, reduced, curtailed, or short- 
ened.” It concluded that a nonunion man’s 
rights would be “abridged” if a union acted 
as his bargaining agent. The court said: 


“There are instances where the union de- 
mands higher hourly wages and shorter 
hours. In order to be gainfully employed 
to support his family, a non-union man might 
be willing to make concessions. Liberty of 
contract is the non-union man’s prerogative.” 


The “liberty of contract” theory relied 
upon by the court is reminiscent of the 
policy formerly adhered to by the United 
States Supreme Court but long since aban- 
doned. For example, in 1915, the Court 
invalidated a Kansas statute forbidding the 
imposition of “yellow dog” contracts—agree- 
ments not to join a union—in Coppage v. 
Kansas, 236 U. S. 1. Speaking of Coppage 
and similar cases, the Court said in 1941 
that later decisions “have completely sapped 
those cases of their authority.” (Phelps- 
Dodge Corporation v. NLRB, 4 Lasor CASES 
{ 51,120, 313 U. S. 177.) 


The Taft-Hartley Act authorizes the union 
shop, but permits states to forbid it if they 
wish to do so. Eighteen states, including 
Louisiana, have taken advantage of the 
opportunity. The Piegts case involved a 
local enterprise not subject to the Taft- 
Hartley Act. However, the state presum- 
ably would apply the law of the case to 
an interstate enterprise as well. If it did 
so, it is doubtful if the United States Su- 
preme Court would approve. This is espe- 
cially true because, under federal law, a 
union is required to bargain for nonunion 
as well as union employees of the group it 
represents. 


A number of United States Supreme 
Court cases were cited in Piegits as support- 
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ing authority. The case appears, however, 
to stand for the proposition that agreements 
which recognize unions as exclusive bar- 
gaining agents are unlawful for local and 
interstate enterprises in right-to-work law 
states. None of the federal authority cited 
furnishes support for such a conclusion. 


Seniority Squabble 


A union contract which gives the union 
exclusive control over seniority is unlawful. 
The fact that the agreement requires the 
union to determine seniority without regard 
to membership or nonmembership in the 
union does not cure the illegality. This 
Nationa] Labor Relations Board doctrine 
was laid down in a case where the union- 
run seniority list controlled assignment of 
jobs and layoffs.—Pacific Intermountain Ex- 
press Company, 107 NLRB, No. 158 (1954). 


Establishment of the rule may have been 
a routine job for the NLRB, but trouble 
seethed between some of the persons in- 
volved in the case. It erupted even before 
the Board reached the above-cited decision, 
causing another legal contest between the 


parties—110 NLRB, No. 14 (1954). 


The difficulty had its beginning when the 
union adopted a work-assignment method 
for the trucking company involved that 
depended upon “rotation of runs” rather 
than “seniority.” A number of drivers pro- 
tested that the system was discriminatory 
and caused them to lose work to which 
they were entitled. A protest was lodged 
with the union by the 30 drivers affected. 
The group’s spokesman eventually became the 
focal point of the trouble that ensued. 

No satisfaction was obtained from the 
local. Thereafter, the spokesman consulted 
several times with management representa- 
. tives and was told that the matter was 
within the exclusive control of the union. 
He saw. local union leaders again, and again 
failed to get relief. Next, he prepared a 
petition to the international union. He was 
told that the matter was one of “local au- 
tonomy,” and replied that he regarded 
“autonomy” as meaning something other 
than “license to commit all kinds of out- 
rages against the members.” 


Two attempts to post petitions on the 
company bulletin board to win signatures 
to change the assignment system also were 
thwarted when the petitions were summarily 
torn down. 
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The leader of the dissident faction per- 
sisted. On revisiting the union hall, he was 
severely beaten by an assistant business 
agent, who was fined $100 for the assault 
in a criminal action. 

Finally, the employee filed charges against 
the company and the union with the NLRB. 

He won his case, with the result men- 
tioned above. But while the wheels of the 
Board’s processes were turning, more diffi- 
culties beset him. 


On the last day of the Board trial exam- 
iner’s hearing in the case, a bitter exchange 
of words took place. It involved the em- 
ployee and an attorney for the NLRB gen- 
eral counsel on one side, and an attorney 
for the union on the other. It ended with 
the union attorney’s statement that if he 
were “running the thing’ the employee 
would be “thrown out in the alley.” 


That evening, the employee was assigned 
to a run between Kansas City and St. Louis. 
En route, he was trailed by an automobile 
containing two representatives of manage- 
ment whose jobs required them, among 
other things, to check on the speed of com- 
pany drivers to see if they exceeded allow- 
able limits. Upon arrival at his destination, 
the employee was discharged for speeding. 


The employee filed a formal grievance 
protesting his discharge and denying the 
speeding accusation. The union assigned 
the assistant business agent who had as- 
saulted him to present his case. The em- 
ployee, under the circumstances, did not 
appear for the hearing in his case. The 
grievance panel sustained the discharge 
when the union agent accepted the truth of 
the speeding charge and relied upon an 
argument that the punishment was dispro- 
portionate to the offense. 


The employee then filed new charges with 
the NLRB. Fortunately for him, the truck 
he had been driving at the time he was 
allegedly speeding was equipped with a 
tachograph—a speed-recording device—with 
which he was able to prove that, in fact, 
he had not been speeding. 


The trial examiner found the employee’s 
discharge justified, but the Board disagreed. 
It found that the speeding charge was 
“framed” by the company at the instigation 
of the union. 


The persistent worker was rewarded for 
his efforts by an order that he be reinstated 
with back pay. 
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By-product Sales Jurisdiction Basis 


The NLRB will assert jurisdiction over 
employers on the basis of the value of 
by-products sold by them in interstate 
commerce in amounts sufficient to meet 
the minimum standards for such enter- 
prises, the NLRB decided in a recent case 
—Dallas City Packing Company, 5 CCH 
Lapor LAw Reports (4th Ed.) { 52,849, 112 
NLRB, No. 12. 

The employer involved in the case was 
in the business of slaughtering cattle and 
hogs and selling beef and pork products. 
The $5 million business was conducted 
solely within the State of Texas except for 
$200,000 worth of hides sold and shipped 
to customers outside the state. 

The employer resisted the claim that he 
came within the Board’s jurisdictional stand- 
ards, because the out-of-state sales were of 
by-products only. 


The Board ruled that the fact that the 
hides were by-products did not prevent it 
from considering the out-of-state sales for 
jurisdiction purposes. Furthermore, it said, 
where a subsidiary and related process con- 
stitutes an integral part of the main oper- 
ation, it could consider the relation of the 
by-product sales to the total commerce of 
the employer. In applying these principles 
to the case, the Board found that the em- 
ployer’s hide operation was the initial step 
and an integral part of its principal meat 
packing business. 





Agreeing with the trial examiner, the 
Board took jurisdiction over the enterprise. 


Last-Minute Dues Payment 
Saves Employee's Job 


Tender of dues to a union after expulsion 
but prior to discharge prevents the union, 
under a union shop contract, from lawfully 
causing the discharge of an employee, the 
NLRB held in Aluminum Workers Interna- 
tional Union, Local No. 35, 5 CCH Lasor 
Law Reports (4th Ed.) § 52,916, 112 NLRB, 
No. 80 (1955). The case was before the 
Board on motion for reconsideration, and 
the original finding, 111 NLRB, No. 63, was 
upheld. A decision to the contrary in 
Chisholn-Ryder Company, 94 NLRB _ 508 
(1951), was specifically overruled. 


The employee involved offered to pay 
her delinquent dues one week after it was 
overdue. The union rejected it. Two weeks 
later the employee was notified for the first 
time that she had to pay a $15 reinstatement 
tee along with her back dues. When she 
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refused, the union asked the employer to 
discharge her. Before the discharge re- 
quest was acted upon, the employee sent 
a letter containing the reinstatement fee and 
the back dues. Again, the union rejected it, 
and renewed its request to the employer to 
discharge her. The employer discharged her. 


The NLRB held that the union unlaw- 
fully caused her discharge, since she had 
tendered all her dues prior to the union’s 
request for her discharge. 

The NLRB found that the union unlaw- 
fully caused her discharge. Both tenders 
of dues were sufficient to entitle her to rein- 
statement to union membership in good 
standing, the Board said. In the first 
instance, her tender was valid even though 
it did not include the reinstatement fee 
because the amount of the fee had not been 
determined nor brought to her attention, 
and tender was made prior to the union’s 
request to the employer to discharge her. 

The second tender was also valid since it 
was made pricr to her actual discharge. 
The employer had held up the discharge 
because of uncertainty as to whether she 
had actually been expelled from the union. 

The rule of the case is that “a full and 
unqualified tender made any time prior to 
actual discharge, and without regard as to 
when the request for discharge may have 
been made, is a proper tender and a subse- 
quent discharge based upon the request is 
unlawful.” 


Fired Nonunion Worker 
Denied Jobless Pay 


In a company which is a party to a union 
shop contract, an employee who is dis- 
charged for failure to join the union within 
the time prescribed by the agreement is 
not entitled to unemployment insurance 
benefits, according to the Appellate Division 
of the New York Supreme Court in Matter 
of Malaspina, CCH UNEMPLoYMENT INsUR- 
ANCE Reports, New York § 8954 (1955). 

Under New York law, one who “leaves 
his employment voluntarily” and “without 
good cause” is not entitled to benefits. The 
court held that the employee in the case 
left his job “voluntarily.” It said: 

“We must look at the world around us 
the way it is. The labor union is a legit- 
imate and quite universally utilized instru- 
ment by which labor and management live 
and work together. When there is an ef- 
fective union agreement with the employer 
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by which membership in good standing is a 
necessary ingredient to continued employ- 
ment, a man who chooses not to have union 
membership necessarily chooses not to have 
work in that shop. 

“This is quite as ‘voluntary’ an act as 
most choices between one course and an- 
other. One must foresee the clear sequential 
effects of one’s choice. This choice amounts 
to an election by the employee not to meet 
a condition of the work. The refusal to 
pay a bus fare to get to work on time in 
the face of a foreseeable discharge; or to get 
tools, clothing or equipment where they 
were required as the employee’s part of 
the arrangement; or to secure needed tech- 
nical preparation to continue the work, 
where it was open to the employee to do 
any of these things or not, would be treated 
as ‘voluntary’ separations if they had the 
result of ending the employment. 


“Tf wilful failure to pay union dues with 
certain separation from employment fol- 
lowing in an inevitable sequence could 
always be regarded as involuntary separa- 
tion with a sure right to unemployment 
benefits, complex avenues of inroad upon 
the reserves would open up. We feel that 
both logic and reality of appraisal lie with 
the [decision]... .” 

A contrary ruling by the Unemployment 
Insurance Appeal Board was reversed. 


The “logic and reality” argument of the 
court is potent. It might have added that 
the employee was fairly chargeable with 
knowledge that he had to jotn the union 
to keep his job at the time he undertook it. 


Still, there are determinations going the 
other way. All the “voluntary” acts cited 
by the court (refusal to pay bus fare, buy 
tools, etc.) go to the worker’s ability to do 
his job. No such question arose in the 
case. Also, reasonable men might differ 
as to whether the “voluntary” refusal to join 


the union necessarily, or even logically, 
requires a conclusion of “voluntary” depar- 
ture from employment. It does, however, 
seem to justify such a conclusion. 

Proponents of state right-to-work laws 
may see support for their case in the deci- 
sion: It could not have happened in a right- 
to-work state, since union shop contracts 
are illegal. 


States Split on Handling 
Interstate Dispute Cases 


In four recent cases, state courts decided 
federal-state conflict issues. Ohio and Ken- 
tucky courts bowed to the exclusive juris- 
diction of the NLRB under Taft-Hartley, 
as prescribed by the United States Supreme 
Court in Garner v. Teamsters, 24 LABor CASES 
{ 68,020, 346 U. S. 485 (1953). Washington 
and California courts allowed common law 
conspiracy actions for conduct which was 
also proscribed by Taft-Hartley. They cited 
United Construction Workers v. Laburnum 
Construction Corporation, 26 Lapor CASES 
{ 68,040, 347 U. S. 656 (1954), in support. 

The cases: Kentucky—WNational Electric 
Service Corporation v. District 50, UMW, 28 
Lapor Cases { 69,244 (quashing a pre-Garner 
injunction because Garner “changed the 
law”); Ohio—Grimes & Hauer, Inc. v. Pol- 
lock, 28 Laspor Cases { 69,245 (rejecting a 
contention that the state had a common law 
right-to-work law); Washington—Baun v 
Lumber & Sawmill Workers Union, Local 
2740, 28 Laxpor Cases {§ 69,281 (allowing 
superintendent’s suit against union and em- 
ployer for conspiracy to bring about his dis- 
charge); and California—Colgate-Palmolive- 
Peet Company v. Warehouse Union, Local 6, 
ILWU, 28 Lazor Cases {[ 69,280 (permitting 
union to sue employer for conspiracy to 
induce a breach of contract). 





RIGHT-TO-WORK LAWS: THE VIRGINIA EXPERIENCE— 
Continued from page 461 





In summary, then, it is impossible to con- 
clude that the passage of the right-to-work 
law has made a positive contribution to im- 
proved labor-management relations. There 
is no evidence to indicate that it has reduced 
the number of strikes, nor has there been a 
drastic change in hiring practices. There is, 
on the other hand, considerable evidence 
that the law is unenforceable and that a 
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considerable number of unions and employers 
practice some sort of union security. It has, 
however, served as a device which can be 
used to harass unions. There have been 
changes in union constitutions and trade 
agreements, but the practices formerly set 
forth openly in such documents continue. 


[The End] 
July, 1955 @ Labor Law Journa! 
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SUIT for breach of contract by a dis- 

charged employee could not be stayed 
pending arbitration, where the collective 
bargaining agreement gave him no right to 
demand arbitration, and the union refused 
to seek arbitration for him. 


The worker involved in the case was 
discharged while on layoff status. He con- 
tended that the discharge breached a provision 
in the union contract forbidding discharge 
without cause. He asked the union to pro- 
test. A grievance hearing was held without 
result. The union refused to press for ar- 
bitration. The worker then tried to arbitrate 
the dispute with the employer and failed. 


His request to a court to compel arbitra- 
tion was denied. He then instituted a suit 
for damages. The employer moved to stay 
the proceedings pending arbitration. It was 
contended that the contract made arbitra- 
tion the sole method by which the dispute 
could be resolved. Since the contract time 
limit for arbitration had expired, the em- 
ployer said, the employee was entitled to 
no relief. 


The New York Supreme Court disagreed, 
in Parker v. Borock, 26 LaBor Cases § 68,739 
(1954.) The court’s appellate division, on 
June 6, 1955, affirmed (28 Lazsor CaseEs 
{ 69,257). 


The court noted that the contract did not 
entitle the employee either to seek arbitra- 
tion or to require the union to do so. It did 
require that a dispute between the union 
and the employer was a condition precedent 
to a duty to arbitrate. Since the union de- 
cided that there were no grounds for such a 
dispute, the court said, the employee was 
unable to seek arbitration. His suit for 
damages, therefore, could not be stayed. 


The refusal of the lower court to decide 
the controversy on its merits on a motion to 
stay arbitration was also upheld. 


Arbitration 


Supreme Court 


The United States Supreme Court ended 
its October, 1954 term on June 6, 1955, with- 
out rendering decisions in either of two 
cases of special interest to arbitrators. In 
Bernhardt v. Polygraphic Company of Amer- 
ica, Inc., Dkt. No. 731, the Second Circuit 
decided, in 27 Lasor Cases { 68,963, that a 
stay of court proceedings pending arbitra- 
tion under the United States Arbitration 
Act did not present a substantive issue, and 
that the term “workers” as used in the act 
did not apply to a supervisor. Certiorari 
was granted in the case on May 31, 1955. It 
is discussed in detail at 6 LABor LAw JouRNAL 
191 (March, 1955). 


In Black v. Cutter Laboratories, Dkt. No. 
812, the California Supreme Court held, in 
27 Lazor Cases { 68,917, that an arbitration 
award directing reinstatement to employ- 
ment of an alleged Communist was void as 
against public policy and unenforceable. 
Certiorari was applied for on May 23, 1955. 
The case is discussed at 6 LABor LAw JouRNAL 
129 (February, 1955). 


The cases will be 
Court’s 1955 docket. 


transferred to the 


Arbitrator May Revise Wages 


Although an arbitrator is not usually 
permitted to alter a collectiye bargaining 
contract, he may when specifically so em- 
powered by the agreement. In a recent 
case—Matter of Hotel Concord, Inc.,° 28 
Lazor Cases {69,202 (1955)—the contract 
contained a wage-reopening clause which 
said that in the event the parties were un- 
able to agree, the dispute was to be arbi- 
trated. 


The union demanded wage increases; the 
employer insisted it was unable to grant 
them. The union demanded arbitration; 
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the employer maintained that the arbitra- 
tor could only decide whether the workers 
were entitled to an increase, and that the 
amounts would have to be agreed upon by 
the parties. 

The court agreed with the union that the 
contract empowered an arbitrator to decide 
the amount of, as well as the right to, a 
raise. The court said: 

“The employer’s construction fails to take 
into account that the impartial chairman 
[of the arbitration board] is not compelled 
to award an increase or fix the amount, but 
rather to determine whether, under all the 
circumstances, there shall be a change in the 
terms provided in the agreement, and, if 
so, what change, that being the clear intent 
of the specific reopening provision to which 
the employer agreed. Its interpretation 
is entirely impractical and gives no signi- 
ficance to the direct agreement to arbitrate 
the matter if the parties should be unable 
to agree after negotiating. Obviously, to 
limit the arbitrator merely to decide the 
union’s right to a raise, but upon that being 
decided, leaving the amounts to be fixed to 
the parties themselves, would render this 
reopening clause wholly meaningless and 
illusory. ; 

“The reopening clause here is quite clear 
and definite and directly provides for arbi- 
tration upon failure to agree on the specific 
matters therein set forth. The power to 
revise wages and welfare benefits must here 
be held to have been granted the impartial 
chairman by agreement of the parties.” 


Rival Union 


An employer who halted performance of 
a labor contract with a union because a rival 
organization petitioned for recognition to 
represent the same employees was unjusti- 
fied in doing so and must arbitrate the con- 
sequent dispute with the incumbent union, 
according to a recent decision by a New York 
Supreme Court.—Sackman v. Suburban-in- 
Hewlett, Inc., 28 LAsor Cases { 69,166. 


The employer received notice from the 
State Labor Relations Board that the rival 
union had filed a certification petition. 
Solely because of that notice, the employer 
ceased to carry out the agreement with the 
incumbent. The incumbent asked the court 
to order arbitration. The employer moved 
to stay arbitration until the SLRB rendered 
a decision on the “validity” of the existing 
contract. 


The SLRB had no issue of contract 


validity to decide, the court ruled, in order- 
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ing arbitration to proceed. It said that even 
if the rival union were certified, its represen- 
tative status would be prospective so as not 
to interfere with the performance of the 
existing contract. 


Procedural Points 


In a suit for breach of a contract to arbi- 
trate, denial of a motion for judgment be- 
fore trial was not a final, appealable order, 
because it left unresolved the issue of 
whether the parties intended by their con- 
tract to make pension disputes arbitrable. 

The suing union asked the court to rule 
that the company had breached the contract, 
It further requested a mandatory injunction 
requiring the company to arbitrate. The 
court refused on the ground that the issue 
of material fact needed to be tried. 

The United States Court of Appeals for 
the District of Columbia agreed with the 
trial court in Division 689, SERMCE, AFL 
v. Capital Transit Company, 28 Lapor CASES 
J 69,253 (1955). The union’s motion, it was 
held, was not an application for injunctive 
relief so as to present a statutory right of 
appeal. One judge dissented. 


Vacation pay crossfire——After the agree- 
ment between an employer and a un‘on had 
expired, the union insisted upon arbitration 
of the employees’ right to vacation pay. To 
frustrate the union's plans, the employer 
brought suit in a federal district court to 
enjoin the union’s resort to arbitration. 

The union countered with successful 
cross-motions to stay the suit and require 
arbitration. The employer appealed the de- 
cision to the Second Circuit. 

Held: The court was without jurisdiction 
to entertain the appeal. Granting of a stay 
pending arbitration was merely a decision 
about the manner in which the case should 
proceed. It was not sufficiently analogous 
to an injunctive order to be appealable un- 
der the federal judicial code.—Wilson Brothers 
v. Textile Workers Union, CIO, 28 Lapor 
Cases J 69,252 (1955). 


Written Agreement 


In order to be entitled to a court order 
directing an employer to arbitrate a dispute, 
a union must prove that the employer 
agreed to arbitration in writing. In Jones v. 
H. R. H. Corporation, 28 Lapor Cases 
7 69,159 (1955), the union’s only proof was 
a written memorandum which did not bear 
the employer’s name. Held: The agree 
ment to arbitrate was not proved. 


July, 1955 @ Labor Law Journal 





























Federal-State Conflict 
on FLSA Overtime Pay 


The Portal to Portal Act of 1947 states 
flatly that any action under the Fair Labor 
Standards Act “shall be forever barred un- 
less commenced within two years after the 
cause of action accrued.” 


The statute of limitations means just what 
it says. An employee who waited three 
years and eight months to bring suit against 
his employer found that out in a recent 
case. The action was dismissed.—Kranis v. 
Kay Dunhill, Inc., 28 Lapor Cases §[ 69,254 
(N.Y. 3S. €t,..1055). 


Even though an employee is covered by 
the FLSA, however, he may avoid the effect 
of the two-year limitation by bringing his 
action under state law. The United States 
Court of Appeals for the First Circuit so 
ruled in another new case.—Eastern Sugar 
Associates v. Pena, 28 Lapor Cases { 69,231. 


The FLSA expressly provides that no 
provision of the act shall excuse noncom- 
pliance with any federal or state law es- 
tablishing a minimum wage or a maximum 
workweek more favorable to the employee 
than the FLSA imposes. 


The Eastern Sugar case arose in Puerto 
Rico, which qualifies as a state for the pur- 
pose of the issues in dispute. Puerto Rican 
wage-hour law is more favorable to em- 
ployees than the FLSA in two pertinent 
respects: (1) It gives the right to over- 
time pay for hours worked in excess of 
eight per day or on a day of rest; and (2) it 
entitles employees to greater cvertime pay 
by computing it on the basis of a higher 
regular rate—in the case of a regular 40- 
hour week, the regular rate is higher be- 
cause it is arrived at by dividing the weekly 
compensation by 40, rather than by the 


Wages .. . Hours 


greater number of hours actually worked 
in the week, as is the case under the FLSA. 


After the trial of the Eastern Sugar suit 
in a Puerto Rican court, the insular su- 
preme court issued three separate decisions. 
The eventual conclusion was that the Portal 
Act statute of limitations did not cut off 
the right of recovery; that it applied only 
to actions based upon the federal law— 
not those based upon state law; and that 
the FLSA superseded only those local wage 
and hour laws which contained standards 
lower than it prescribed. (Its further ruling 
that the two-year limitation could not prop- 
erly be raised for the first time on appeal 
is not applicable to this discussion.) 


The affirmation of the decision by the 
First Circuit makes it a ruling of first im- 
pression at the court-of-appeals level. The 
court found that the relief asked for by 
the employee was available only under 
local law. Therefore, the case did not turn 
upon the partially concurrent applicability 
of the FLSA. Since that was true, the 
Portal Act limitation, cutting off only those 
actions which arose under federal law, had 
no bearing on the case. 


Touchy issue.——The court avoided meet- 
ing one interesting issue: “It is... unneces- 
sary for us to determine whether Section 
6 of the Portal-to-Portal Act is substan- 
tive or procedural or to consider what its 
effect might. be under other circumstances 
than those at bar.” (Italics supplied.) 


Entrance into a discussion of that issue 
might have opened a Pandora’s box of legal 
intricacies, as the following will demonstrate: 

After Erie Railroad Company v. Tompkins 
(304 U. S. 64) was decided in 1938, United 
States district courts were required to ap- 
ply the law of the state in which they 
were located when trying causes where their 
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jurisdiction was derived from diversity of 
citizenship between the parties. The case 
left many issues wide open. Speaking very 
generally, federal courts were free to apply 
their own procedure (presently the Federal 
Rules of Civil Procedure) but had to follow 
the substantive law of the state. 


This left doubt as to what to do with 
statutes of limitations. For example: A tort 
occurs in State A. Trial is held in a federal 
court located in State A. In a state court, 
the action would be barred by the statute 
of limitations if it were properly pleaded. 
However, if the statute were merely pro- 
cedural, the federal court could ignore it. 
If the suit were in equity, there would be 
an even greater inclination to ignore it. 
Still, to do so would be to change the 
result and, almost certainly, to violate the 
spirit of the Erie Railroad decision. 

The Supreme Court dealt definitively with 
this problem in Guaranty Trust Company v. 
York, 326 U. S. 99, in 1945. A suit in equity 
was brought in a federal district court in 
New York solely because of diversity of 
citizenship. A summary judgment for the 
defendant was granted because the action 
barred 


was by the New York statute of 
limitations. The Second Circuit reversed. 
Since the suit was in equity, the court 


said, there was no reason for the statute 
of limitations of the state to apply. The sub- 
stantive-procedural dichotomy was discussed. 

The Supreme Court reversed again, with 
Mr. Justice Frankfurter delivering the opin- 
ion for a Court divided seven to two. He 
said, in part: 

“Matters of ‘substance’ and matters of 
‘procedure’ are much talked about in the 
books as though they defined a great divide 
cutting across the whcle domain of law. 
But, of course, ‘substance’ and ‘procedure’ 
are the same key-words to very different 


problems. Neither ‘substance’ nor ‘pro- 
cedure’ represents the same invariants. Each 


implies different variables depending upon 
the particular problem for which it is used. 
And the different problems are only 
distantly related at best, for the terms are 
in common use in connection with situations 
turning on such different considerations as 
those that are relevant to questions per- 
taining to ex post facto legislation, the im- 
pairment of the obligations of contract, 
the enforcement of federal rights in the 
State courts and the multitudinous phases of 
the conflict of laws. 
“Here we are dealing with a right to 
recover derived not from the United States 
but from one of the States. When, because 
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Someone once said that if all the 
economists in the country were laid 
end to end, they would not reach a 
conclusion. 


—Senator Paul H. Douglas 





the plaintiff happens to be a non-resident, 
such a right is enforceable in a federal as 
well as in a State court, the forms and mode 
of enforcing the right may at times, naturally 
enough, vary because the two judicial sys- 
tems are not identic. But since a federal 
court adjudicating a State-created right 
solely because of the diversity of citizen- 
ship of the parties is for that purpose, in 
effect, only another court of the State, it 
cannot afford recovery if the right to re- 
cover is made unavailable by the State nor 
can it substantially affect the enforcement 
of the right as given by the State. 


“And so the question is not whether a 
statute of limitations is deemed a matter of 
‘procedure’ in some sense. The question is 
whether such a statute coneerns merely the 
manner and the means by which'a right to 
recover, as recognized by the State, is enforced, 
or whether such statutory limitation ts a 
matter of substance in the aspect that alone 
is relevant to our problem, namely, does it 
significantly affect the result of a litigation for 
a federal court to disregard a law of a State 
that would be controlling in an action upon 
the same claim by the same parties in a 
State court? 


“It is therefore immaterial whether statutes 
of limitation are characterized either as 
‘substantive’ or ‘procedural’ in State court 
opinions in any use of those terms unrelated 
to the specific issue before us. 

“Plainly enough, a statute that would 
completely bar recovery in a suit if brought 
in a State court bears on a State-created 
right vitally and not merely formally or 
negligibly. As to consequences that so in- 
timately affect recovery or non-recovery 
a federal court in a diversity case should 
follow State law.” (Italics supplied.) 

The situation in the Eastern Sugar case 
was different than that in Guaranty Trust, 
since the applicability of a federal statute of 
limitations in a state court was involved 
in the former, while there was a state statute 
in a federal court in the latter. The principles 
of Guaranty Trust, however, would have 
applied if the First Circuit had delved into 
the matter of procedure versus substance as 
to the Portal Act’s statute of limitations. 
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The Puerto Rican court did discuss the 
issue in some detail. In one of its opinions 
in Eastern Sugar, 24 Lapor CAsEs { 68,091, 
the court, although it carefully avoided de- 
ciding the matter, pointed to the discussion 
of the aftermath of the Unexcelled Chemical 
case as described in 4 LaBor LAw JOURNAL 
637-640 (September, 1953). In the Unezx- 
celled case (23 LaBor Cases § 67,441, 345 U. S. 
59), the Supreme Court held that the 
Portal Act’s statute of limitations applied to 
suits against employers who wilfully vio- 
lated the child labor provisions of the 
Walsh-Healey Act. Despite that decision, 
the federal government, which had withheld 
the money at issue from the amount due 
on the contract to the employer (although 
none of the three courts which dealt with 
the case was aware of it), refused to repay 
it. The government reasoned that, by en- 
acting the Portal Act statute of limitations, 
the Congress “did not intend to extinguish 
the liability as well as the remedy.” 


Another opinion of the Puerto Rican 
court (25 Lasor Cases §[ 68,326) discusses 
the above-cited article from this JOURNAL at 
length. Although the discussion is dictum, 
it does indicate that the court leans toward 
the conclusion that statutes of limitations 


bar remedies rather than extinguish rights. 


Because they found it unnecessary (and 
correctly so) to decide whether the Portal 
Act’s statute of limitations is merely pro- 
cedural (thus cutting off only the remedy) 
or substantive (and extinguishing the right 
of recovery at all), the Supreme Court of 
Puerto Rico and the First Circuit were able 
to avoid collision with the Supreme Court’s 
Guaranty Trust reasoning. 


It is not intended to infer that the United 
States Supreme Court would or would not 
have approved any conclusion that the 
courts in Eastern Sugar might have reached 
if they had decided the question. But it 
certainly would have made an interesting 
case, as it will if and when the issue is 
met squarely and presented to the Court 
for review. 


Supreme Court Resolves 
FLSA Coverage Problem 


Workers employed in new construction 
to improve existing interstate waterway 
projects are “engaged in commerce” within 
the meaning of the Fair Labor Standards 
Act and are entitled to overtime pay for 
weeks in which they spent more than 40 
hours on the job. This June 6 decision by 
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the United States Supreme Court resolves 
a conflict between circuit courts of appeals. 
—Mitchell v. Vollmer & Company, 28 LaBor 
CasEs §] 69,243. 


The case involved the addition of new 
facilities to the Gulf of Mexico Intracoastal 
Waterway, which had proved inadequate 
where it crossed the Mississippi River. The 
existing lock had required travel through 
New Orleans harbor, which was already 
crowded. Widening the old lock was im- 
practical because it was located in a highly 
developed industrial section of New Orleans. 
A new lock was built to relieve the con- 
gestion. The employees in the case built 
an earthwork embankment and concrete 
platform for the lock. 


Like the FLSA, the Federal Employers’ 
Liability Act requires that an employee must 
be engaged in commerce to be entitled to 
coverage. In interpreting the FELA, the 
Supreme Court formulated the “new con- 
struction” doctrine. Thus, in Raymond v. 
Chicago, Milwaukee and St. Paul Railroad 
Company, 243 U. S. 43, the Court found that 
an employee was not engaged in commerce 
while working on the construction of a 
cut-off tunnel because its use in commerce 
was only contemplated after completion. 


The federal district court which tried the 
Vollmer case held that the FLSA was not 
applicable; the Raymond case was cited as 
controlling (23 Laspor CAsEs § 57,742, 113 F. 
Supp. 235 (DC La., 1953)). The Fifth Cir- 
cuit affirmed (26 Lapor Cases J 68,530, 214 
F. (2d) 132 (CA-5, 1954)). 


In a 1952 case, however, the Tenth Cir- 
cuit, in a somewhat similar situation, held 
that the act applied (Tobin v. Pennington- 
Winter Construction Company, Inc., 22 LABor 
CasEs {] 67,055, 198 F. (2d) 334). 


To resolve the apparent conflict, the Su- 
preme Court granted certiorari in the 
Vollmer case and reversed it. 


The Raymond case, it held, was not con- 
trolling because it dealt with “a different 
Act of another vintage.” The Court said: 
“The question whether an employee is en- 
gaged ‘in commerce’ within the meaning 
of the present Act is determined by practical 
considerations, not by technical conceptions.” 


Mr. Justice Minton, with whom Mr, 
Justice Frankfurter agreed, registered a 
vigorous dissent. 


As the dissent indicates, the Court indeed 
seems to have “changed its mind” about 
the FLSA “new construction” doctrine, with- 
out saying specifically that it did so, or why. 
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CURRENT LITERATURE 





in the Labor Field 





Union Thinking 


Union Decisions in Collective Bargaining. 
Robert R. France. Industrial Relations Sec- 
tion, Department of Economics and Sociology, 
Princeton University, Princeton, New Jersey. 
1955. 49 pages. $2. 


This study undertakes an analysis of the 
decision-making process in unions in the 
specific area of collective bargaining. It 
examines the preferences of unions for 
centralization or decentralization on these 
matters and attempts to determine the level 
at which unions make decisions concerning 
contract negotiations and the application of 
agreements. The report also studies the 
methods for co-ordinating decision-making 
and their relation to the level at which de- 
cisions are made. Finally, the impact of the 
degree of centralization and decentraliza- 
tion on industrial relations and on the in- 
ternal problems of the union is analyzed. 


A large majority of the unions studied 
preferred company-wide bargaining to single 
plant negotiations. One of the most import- 
ant reasons for the choice of company-wide 
bargaining is the firm conviction of labor 
leaders that management decision-making 
on such matters is highly centralized. An- 
other primary consideration is the greater 
economic power that results from multi- 
plant negotiations. Company-wide strikes 
in most cases have a greater impact on 
management than stoppages involving a 
single plant. In addition, workers are less 
willing to remain away from their jobs if 
they know that other plants of the company 
are operating. The union’s goal of uni- 
formity of wages and working conditions is 
also more easily obtainable under company- 
wide bargaining than under single plant 
negotiations. The two biggest obstacles to 
company-wide bargaining cited were incom- 
plete unionization and management resistance. 
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In conclusion the author advises: “It is 
important that union leaders not lose sight 
of the fact that all organizations tend to 
become bureaucratic. This results in per- 
petuation of the ideas of the leadership 
rather than a synthesis of the desires and 
the constructive suggestions of the workers. 
Even in the area of economic demands it is 
no longer possible to assume merely that 
workers want more. As higher wages are 
obtained, greater diversity of the form in 
which members want their economic gains 
is possible. Thus the ideas of the leadership 
as to what so-called ‘fringe benefits’ the 
workers prefer must be continually sub- 
jected to the discussions and criticisms of 
the local representatives who are in fre- 
quent contact with the rank and file.” 


The Beginning of the Corporation 


American Business Corporations Until 1860. 
Edwin Merrick Dodd. Harvard University 
Press, Cambridge, Massachusetts. 1954. 524 
pages. $7.50. 


The author was a teacher of corporation 
law most of his life at several of our better 
schools, and from his intimate connection 
with the subject grew this historical treatise 
of the economic-legal entity that has con 
tributed so much to the American economy. 


The book begins with a discussion of the 
constitutional problems arising in the era 
of 1800—the power of the legislature over 
the corporation created by it: “. . . the 
rights legally vested in this, or in any cor- 
poration, cannot be controlled or destroyed 
by any subsequent statute, unless a power 
for that purpose be reserved to the legis- 
lature in the act of incorporation.” 


The author stops with the year 1860 be- 
cause just before the Civil War the law of 
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corporations was beginning to show signs 
of maturity both on its legislative side and 
on its doctrinal side. 

The first two parts of the book deal re- 
spectively with the developing law of the 
period 1800-1830 and the three decades 
from 1830 to 1860. Next the author turns 
to a discussion of development of certain 
parts of the law, such as the Massachusetts 
business corporation laws, the evolution of 
limited liability, first in Massachusetts and 
then in the other New England states. 


Antitrust 


The Federal Antitrust Policy. Hans B. 
Thorelli. The Johns Hopkins Press, Balti- 
more, Maryland. 1955. 658 pages. $8. 


Corwin D. Edwards, in the foreword, 
calls this book a comprehensive study of 
the formative period of antitrust policy. 
Indeed, it must be, since the author traces 
the Sherman Act not only from its origin 
in American common law and the English 
law of trade restraint, but also from its 
roots in industrial evolution, constitutional 
theory, social conflict, and political and 
economic ideology. 


Part I is entitled “Genesis of Antitrust.” 
Part II, “From Form to Substance, 1890- 
1903,” touches upon the problem as faced 
by Presidents Harrison, Cleveland, McKinley 
and Theodore Roosevelt, and also as faced 
by the Fifty-second through Fifty-seventh 
Congresses. Proceeding from the year 1903, 
the third part of the book, “Antitrust In- 
stitutionalized,” brings the reader up to the 
present time. 


The Sherman Act was rooted squarely 
in the old common law doctrines against 
monopolies and combinations in restraint 
of trade. The history of these doctrines in 
this country was, in turn, clearly influenced 
by the oft-noted animosity of Americans to 
all kinds of “unjustified” privilege. Anti- 
trust is also in harmony with long-cherished 
ideas of equality of opportunity and free- 
dom of enterprise, and with widespread 
concepts of individualism and capitalist 
democracy. 


In a sense, the Sherman Act is in accord 
with another well-known notion in the an- 
nals of American political philosophy, that 
is, “that government is best which governs 
least.” It was intended to safeguard the 
freedom of enterprise in general. To achieve 
this purpose, it was found necessary to limit 
in some degree the freedom of action of 
the individual businessman or firm. 
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As President Franklin D. Roosevelt once 
said in a letter to Cordell Hull, “The 
Sherman and Clayton Acts have become 
as much a part of the American way of life 
as the due process clause of the Constitution.” 


Whether the policy was well conceived is 
one of the questions upon which this work 
sheds some light. 


University Publications 


Industrial Conflict and Its Mediation. Clark 
Kerr. Reprint No. 61. Institute of Indus- 
trial Relations, 201 California Hall, Univer- 
sity of California, Berkeley 4, California. 
1954. 16 pages. 

Industrial conflict, says Clark Kerr, may 
be affected in three crucial ways: (1) by 
reducing the sources of mutual discontent; 
(2) by affecting the process by which deci- 
sions to act are made, either (a) by reducing 
the power to make such decisions (through 
control of one party by the other or of both 
by the state) or (b) by facilitating the 
making and implementing of decisions to 
act nonviolently; and (3) by channeling the 
conflict along the least destructive lines. 
Tactical mediation is concerned with (2)(b); 
strategical mediation, with (1) and (3). 


As to the terms “tactical” and “strate- 
gical,” the author has this to say: Media- 
tion, in its traditional sense, involves the 
intervention of a third party into a particular 
dispute, and this participation of a third 
party in a situation which already exists 
may be called “tactical” mediation. “Stra- 
tegical” mediation consists, instead, of the 
structuring of the situation itself, of the 
creation of a favorable environment within 
which the parties interact. The purpose of 
tactical mediation is to bring existing non- 
violent conflict between the parties to a 
mutually acceptable result so that there will 
be no need for it to become violent or to 
end violent conflict by agreement or by 
transfer to nonviolent means. Strategical 
mediation aims, instead, at reducing the 
incidence of conflict and channeling it along 
nondestructive lines of development. 


Tactical mediation is a particularly ap- 
pealing method of reducing industrial con- 
flict. It is simple to apply. 


This reprint is reprinted from the Amer- 
ican Journal of Sociology. 


Hiring Procedures and Selection Standards 
in the San Francisco Bay Area, F. Theodore 
Malm. Reprint No. 64. Institute of Indus- 
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trial Relations, 201 California Hall, Univer- 
sity of California, Berkeley 4, California. 
1955. 22 pages. 

The hiring standards seem for most firms 
to be rather carelessly designed and hap- 
hazardly administered. The supervisor’s 
judgment or the “experience” of the person 
hiring are the main criteria. Yet, in some 
firms (particularly the larger ones), job 
analysis has been utilized to develop written 
job specifications and a variety of devices— 
application blanks, tests and medical exami- 
nations—is used in an attempt to measure 
the performance potential of the applicant. 

This reprint is reprinted from the /ndus- 
trial and Labor Relations Review. 


The Ten-Year Story of IRC. Bulletin 15. 
Industrial Relations Center, University of 
Minnesota Press, Minneapolis, Minnesota. 
1955. 40 pages. 

The university’s industrial relations center 
was established as an acceptance of respon- 
sibility for leadership in exploring and in- 
vestigating the problems of day-to-day 
working relations, and this booklet tell how 
Minnesota’s IRC began and developed. 

The IRC began its program with a 
nucleus of staff members who had been 
active in the earlier Employment Stabiliza- 
tion Research Institute (ESRI). The ESRI 
was concerned primarily with the great 
economic and social problems of the 1930’s 
—unemployment and relief. These studies 
continued until World War II scattered the 
staff into that were more directly 
concerned with the war effort. The sudden 
shift in the nation’s economy from apparent 
oversupplies of manpower to definite short- 
ages underlined the importance of learning 
more about how labor markets function. 
Herce, it was natural that staff members 
of the newly formed IRC should move 
directly into labor-market studies. They 
had used an interdisciplinary approach in the 
ESRI, using research teams made up of 
faculty members from several departments 
(for example, psychologists 
and sociologists) working together to tackle 
labor-market problems. The IRC used this 
approach from the start. 


jobs 


economists, 





ARTICLES 





Constitutional Protection of Picketing 
. .. The theme of this article is based, in 
part, on the doctrine of Thornhill v, Alabama 
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—that picketing, subject to certain qualifi- 
cations, is a constitutionally protected means 
for the communication of ideas. It has been 
said that picketing is not the type of ex- 
pression which was contemplated by the 
men who drafted the First Amendment, 
because, says the author, “it does not typi- 
cally evoke responses arising. from con- 
sideration of the merits of the dispute it 
manifests.” 

The validity of the initially assumed premise 
that, in any event, there must typically be 
a response based upon intellectual convic- 
tion before an appeal may 
protection of the First Amendment is ques- 
tioned, as is the suggestion that the First 
and Fourteenth Amendments (as found in 
Thornhill) protect the right to picket on a 
par with other accepted forms of expression. 


warrant the 


The author is an assistant professor of 
law, University of California, Los Angeles. 
—Jones, “Picketing and the Communica- 
tion of Ideas,” U. C. L. A. Law Review, 
February, 1955. 


“Twilight Zone” in Workmen’s Compen- 
sation . . . In 1927 Congress passed the 
Longshoremen’s and Harbor Workers’ 
Compensation Act, “extending compensa- 
tory relief to workers injured in maritime 
employment on the navigable waters of 
the United States wherever ‘recovery for 
the disability or death through workmen’s 
compensation proceedings may not validly 
be provided by State law’.” The Supreme 
Court has declared that the line between 
activities properly covered by the state act 
and those under federal administration (the 
longshoremen’s act) is “undefined and un- 
definable,” and the author seems to agree. 
One of the big questions is whether state 
law and federal law theory still 
mutually exclusive. 


are in 


The party most in need of help is the 
administrator, who, in a “twilight zone” 
case, must decide either to turn it down 
or to choose certain standards in making 
When he is making an award 
of compensation, he must preface it with 
some sort of determination that the law 
he is administering obtains to the exclusion 
of the other. 


a decision. 


The author is an assistant professor of 
law, Rutgers University School of Law.— 
Rodes, “Workmen’s Compensation for Mari- 
time Employees: Obscurity in the Twilight 
Zone,” Harvard Law Review, February, 1955 
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Meetings of Labor Men 


CIO Insurance Workers.—The union’s 
annual convention will be held July 12-15 
at the Fort Shelby Hotel, Detroit, Michigan. 


State Federations of Labor, AFL.—July 
11, Washington, at Bellingham, Washington. 
July 18, New York, at Buffalo, New York. 
July 25,#Oregon, at Medford, Oregon. 


Ford and GM Agree with UAW-CIO 
on Historic Unemployment Pay Plan 


New principle in industrial relations 
opens dodr to guaranteed annual 
wage plan. 


It has been said that the Holy Roman 
Empire was ‘fot ‘holy, not Roman and not 
an empire.’ The guaranteed annual wage, 
in practice, may offer an analogy. 

The CIO Auto’ Workers, on one side, and 
the Ford Motor: Company and General 
Motors, on the#other, came out of their 
recent contract-naking ordeal with a brand- 
new principle which they labeled a “gxp- 
plemental unemplgy ment benefit plan.” The 
plan is unpredédénted in that an important 
segment Of industry has for the first time 
accepted responsibility for contributing di- 
rectly to the support of their employees 
during periods of layoff. 

The Ford and GM plans are alike, but 
the latter is bigger because of the greater 
number of GM employees. Briefly, they 
contain the following provisions: 

The company pays, beginning June l, 
1955, five ‘cents per man-hour worked into 
a trust fund. On June 1, 1956, laid-off 
workers with one year’s seniority will re- 
ceive payments from the fund in amounts 
which, when added to state unemployment 
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compensation, will total 65 per cent of nor- 
mal take-home pay for four weeks and 60 
per cent thereafter for a total period not 
to exceed 26 weeks. 

No development in the field of labor- 
management relations since the Taft-Hartley 
Act was passed in 1947 has so captured 
the nation’s interest. Everyone seems to 
have an opinion on it... Ford, whose idea 
it was, likes it. The UAW-CIO is satisfied 
with it, at least for the present. The Na- 
tional Association of Manufacturers has 
denounced it. Editorials in the nation’s 
press indicate divided reaction. The only 
thing on which there is agreement is that 
the plan has opened’ the door, for better 
or worse, to a new era in America’s collec- 
tively bargained industrial relations. 

The fact that the plan bears little re- 
semblance to a guaranteed annual wage has 
not inhibited widespread application of the 
GAW label to it. The very real possibility 
that the plan may not go into effect at all 
has been largely ignored. The complexity 
of administration and built-in limitations of 
the plan have excited: little public interest. 

Despite the unprofessional tenor of all 
this reaction, it may contain much accurate 
and prophetic insight. If the door to GAW 
has actually been opened, then it may make 
little difference that the pioneer plan is a 
far cry from a true GAW, that the plan 
may not be as great a boon as the workers 
seem to consider it, or even that it may 
not go into effect at all. Once the idea 
spreads, future negotiations based on experi- 
ence will enable bargainers to shape such 
bigger and better plans as managements 
find they can afford and must yield, and as 
unions find they want and can get. 

An “ideal” guaranteed annual wage would 
involve an enforceable promise by an em- 
ployer to an employee that he would be 
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given 52 weeks full employment each year 
that he was able and willing to work whether 
or not there was work for him to do. No 
one has seriously suggested that such a plan 
be adopted, since it is economically impos- 
sible for any employer to be able to pay 
wages indefinitely during a shutdown. 

The “supplemental unemployment bene- 
fit plan” and the GAW have a common 
purpose—providing income security for laid- 
off workers. Only time will tell how close 
the one will ever get to the “ideal” of the 
other. 


Unemployment insurance difficulty —The 
prototype Ford plan provides that it will 
terminate on June 1, 1957, unless, prior to 
that date, states in which two thirds of the 


company’s workers reside permit simultaneous 
receipt of unemployment insurance benefits 
and payments under the plan without pen- 
alty. Many states presently reduce unem- 
ployment benefits by amounts received in 
the form of guaranteed wages, because such 
payments are “wages.” The argument may 
be made, however, that such wages are 
earned at the time they are paid into the 
fund by the employer and that, since they 
are not earned at the time they are paid, 
they should not interfere with unemploy- 
ment insurance benefit payments. Another 
possible argument is that the fund pay- 
ments are not wages at all. 

There is some question as to whether the 
state laws need revision to permit the dual 


‘ 


United Press Photo 


John S. Bugas, left, vice president of the Ford Motor Company, and Walter P. Reuther, 
president of the CIO and the United Auto Workers, looked serious as they signed a 
new three-year contract on June 8. The pact granted increases in the annual improve- 
ment factor, cost-of-living pay, retirement and insurance benefits, vacation pay and 
certain skilled workers’ rates. A seventh paid holiday was granted. Overshadowing 
all this, however, was the inclusion of a ‘supplemental unemployment benefit plan"’ 
which is discussed in the accompanying story. General Motors signed a similar agree- 
ment a few days later. The GM contract also provided, for the first time, that all 
employees must joint the UAW. Several thousand workers had been permitted to 
remain outside the union under previous contracts. 
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payments, or if the agencies which admin- 
ister the unemployment insurance programs 
can change their rules. 

The key state involved is Michigan, where 
about 56 per cent of Ford’s workers are 
located. Next in importance is Ohio, with 
11 per cent. Those two states combined 
would equal the necessary two thirds. The 
Ohio legislature has already considered 
changing its law. It turned down a pro- 
posal attached as a rider to another bill but 
left the door open for reconsideration. 

If Ohio does not cooperate, any two of 
the following states, in addition to Michigan, 
would meet the requirement: California, 
Illinois, Missouri, New Jersey and New 
York. 

It is unlikely that the necessary legisla- 
tive action will be taken in regular sessions 
of any of those states this year, and most 
of them do not have regular sessions in 
1956. They will meet, however, in 1957, 


soon enough to take action before the June 
1 deadline if they see fit to do so. 

Solution of the problem for Ford would 
probably serve to fulfill the requirement for 
General Motors and any other employers 
who adopt the Detroit plan in the future. 

Only one state, Oregon, has enacted legis- 


lation on the subject, and its law, recently 
passed, provides that state benefits must be 
reduced by amounts received in the form 
of guaranteed annual wages. No significant 
percentage of automobile workers are em- 
ployed in Oregon. 


Plan limitations—Employee enthusiasm 
over the plan may diminish when some of 
its limitations, even if the state-law hurdle 
is cleared, come to light. 

Ford has about 140,000 workers. At the 
rate of five cents per hour per man for 40 
hours each week, it will take nearly four 
years to build the trust fund up to the $55 
million maximum agreed upon, even if no 
payments deplete the fund in the meantime. 
(The plan may continue even after the 
three-year basic contract expires.) Also, 
as pointed out in the CCH Pension PLAN 
Guwe { 48.5, employees will lose credits 
rapidly if the fund is depleted. In the ex- 
treme example, a man with just under five 
years’ seniority would get a guarantee for 
less than three weeks if the fund is less 
than 13 per cent of its maximum at the time 
he is laid off. Also, a worker who is laid 
off will not necessarily receive 65 per cent 
of his regular after-tax income. Highly 
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compensated workers will hit a penalty 
clause that puts a $25 ceiling on weekly 
benefits. 

There are other restrictions in the plan, 
evident in the following excerpts from it: 


Highlights of Ford p!an.—“‘The Company 
shall establish and maintain the Supple- 
mental Unemployment Benefit Plan... . 

“In the event that the Plan shall be ter- 
minated in accordance with its terms prior 
to the expiration date of this agreement 
so that the Company’s obligation to con- 
tribute to the Plan shall cease entirely, the 
parties thereupon shall negotiate for a 
period of sixty (60) days from the date of 
such termination with respect to the use 
which shall be made of the money which 
the Company otherwise would be obligated 
to contribute under the Plan; if no agree- 
ment with respect thereto shall be reached 
at the end of such period, there shall be a 
general wage increase of five cents (5¢) per 
hour to all employees then in the Contract 
RNEs a2 >). 

“The Company shall establish, in accord- 
ance with this Supplemental Unemployment 
Benefit Plan, with a qualified bank or banks 
or a qualified trust company or companies 
selected by the Company as Trustee, two 
separate and distinct trust funds, a General 
Fund and a Defense Fund. ‘The same Trus- 
tee may but need not be appointed for both 
Funds. The Company’s contributions shall 
be made into the Funds, the assets of which 
shall be held, invested and applied by the 
Trustee, all in accordance with the Plan. 
Benefits shall be payable only from such 
Funds. The Company shall provide in the 
contract with the Trustee that the Funds 
shall be held in cash or invested only in 
general obligations of the United States 
Government. ... - 

“There shall be a Maximum Funding of 
each Fund for each calendar month (and 
for each pay period when required by the 
provisions of Section 2 of this Article). The 
sum of the Maximum Fundings of both 
Funds for the month of June, 1955, shall be 
$55,000,000. 

“Commencing with the first pay period 
beginning after June 1, 1955, and with re- 
spect to each pay period thereafter for which 
the applicable Trust Fund Position of a 
Fund is iess than 100%, the Company shall 
make a contribution to that Fund of an 
amount to be determined as follows: 

“(i) In the case of the General Fund, by 
multiplying Five Cents ($.05) by the total 
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number of hours for which Non-Defense 
Employees shall have received pay from 
the Company for such pay period (or such 
lesser amount as will bring the total market 
value of the assets in the General Fund up 
to the Maximum Funding for such Fund), 
and 

“(ii) In the case of the Defense Fund, by 
multiplying Five Cents ($.05) by the total 
number of hours for which Defense Em- 
ployees shall have received pay from the 
Company for such pay period (or such 
lesser amount as will bring the total market 
value of the assets in the Defense Fund up 
to the Maximum Funding for such Fund). 

“Notwithstanding any other provisions of 
this Agreement, the Company shall not be 
obligated to make any contribution to a 
Fund with respect to any pay period for 
which the applicable Trust Fund Position 
of such Fund is 100% or more, and no con- 
tribution to a Fund for any pay period shall 
be in excess of the amount necessary to 
bring the total market value of the assets 
in such Fund up to the Maximum Funding 
for such Fund.... 


“Section 1. No person shall be eligible 
for a Benefit unless and until he shall have 
made due application therefor in accordance 
with the procedure established by the Com- 
pany hereunder and shall have met the 
eligibility requirements of Section 2 of this 
Article. 

“Section 2. An applicant shall be eligible 
for a Benefit only if he is on layoff from 
the Company with respect to the week for 
which application is made and the first day 
of such week is on or after June 1, 1956, 
and if 

“(a) such layoff: 

“(1) was from the Contract Unit; 

“(2) commenced after the thirty-first 
(3lst) day prior to June 1, 1956, or after the 
thirty-first (3lst) day prior to the nrst day 
of the first week for which Benefits shall 
have become payable under the provisions 
of Article X in the state where he was laid 
off, whichever date is later; 

“(3) occurred in a reduction in force or 
temporary layoff, including a layoff because 
of the discontinuance of a plant or an oper- 
ation; 

“(4) was not for disciplinary reasons, and 
Was not a consequence of (i) any strike, 
slowdown, work stoppage, picketing (whether 
or not by employees), or concerted action, 
at a Company Plant or Plants, or any dis- 
pute of any kind involving employees, 


whether at a Company Plant or Plants or 








elsewhere, or (ii) any fault attributable to 
the applicant or (iii) any war or hostile 
act of a foreign power (but not government 
regulations or controls connected therewith), 
or (iv) sabotage, or insurrection, or (v) 
any act of God; and 

“(5) occurred when the Trust Fund Posi- 
tion applicable to the appropriate Fund for 
such week was 4% or more; and 

“(b) with respect to such week, the ap- 
plicant: 

“(1) had to his credit at least one-quarter 
(.25) Credit Unit; 

“(2) has registered at and has reported 
to an employment office maintained by the 
applicable state system and has not failed 
or refused to accept employment deemed 
suitable under such state system; 

“(3) has received a state system unem- 
ployment benefit not currently under pro- 
test by the Company or was ineligible to 
receive a state system unemployment bene- 
fit only (i) because such week is the second 
“waiting week” of layoff of the applicable 
state system or (ii) because he did not 
have prior to his layoff a sufficient period 
of work in employment covered by the state 
system or (iii) because of a limit under the 
state system of the period of time for which 
state system unemployment benefits are 
payable (except that Substitute Supple- 
mental Benefits may, nevertheless, be pay- 
gore 1.) ss.) 

“(4) has had, if the state system of the 
state in which he was laid off does not pro- 
vide a “waiting week” of layoff during which 
state system unemployment benefits are not 
paid, at least one full week, during the first 
continuous layoff by the Company com- 
mencing in the same calendar year, for 
which he received no Benefit under the 
Plan; though otherwise eligible for- such a 
benefit apart from this paragraph (4); 

“(5) was not employed by the Company 
or otherwise for compensation, or remuner- 
ation, as defined under the law of the ap- 
plicable state system, in an amount equal 
to or in excess of the amount which dis- 
qualifies him for a state system unemploy- 
ment benefit; 

“(6) has not refused to accept work when 
recalled pursuant to the Collective Bargain- 
ing Agreement and has not refused an offer 
by the Company of other available work at 
the same Plant or at another Plant in the 
same labor market area (as defined by the 
State Employment Security Commission of 
the state in which the plant from which 
he was laid off is located; those plants pres 


July, 1955 @ Labor Law Journal 








a 











Henry Ford Il recently suggested that 
industry-wide bargaining would be a 
good thing for all automobile-makers. 
CIO President Reuther was quick to 
express opposition to the idea. 





ently covered by the Detroit Area Avail- 
ability List Agreement shall be considered 
to be in the same ‘labor market area’); 
provided, however, that refusai by skilled 
Tool and Die, Maintenance and Construc- 
tion or Power House Employees of work 
other than work in Tool Room Depart- 
ments, Maintenance Departments and Power 
House Departments, respectively, shall 
not result in ineligibility for a Benefit; 


“(7) has appeared personally and reported 
during such week at the location designated 
for that purpose... . 

“(8) was not eligible for, and was not 
claiming, any accident or sickness or other 
disability benefit (other than a survivor’s 
allowance under Workmen’s Compensation 
laws), whether publicly or privately fi- 
nanced, or a pension or retirement benefit 
financed in whole or in part by the Company ; 

“(9) was not in military service; 

“(10) did not receive any unemployment 
benefit from, or under any contract, plan 
or arrangement of, any other employer; and 
he was not eligible for such a benefit from, 
or under any contract, plan or arrangement 
of, any employer with whom he has greater 
seniority than with the Company; and 

“(11) his Benefit computed under the 
Plan is at least Two Dollars ($2)... . 

“Credit Units shall have no fixed value 
in terms of either time or money, but shall 
be a means of determining duration of bene- 
fits under the varying circumstances fromm 
time to time prevailing. Credit Units shall 
be credited to an employee at the rates speci- 
fied in subsections (b) and (c) of this 
Section for work weeks for which he re- 
ceived pay commencing on or after June 1, 
1955; provided, however, that 

“(1) no employee may have to his credit 
more than twenty-six (26) Credit Units 
at any one time; and 

“(2) no employee shall be credited with 
any Credit Unit prior to the first day as 
of which he (i) has at least one (1) year 
of seniority, and (ii) is on the active em- 
ployment rolls in the Contract Unit (or was on 
such rolls within thirty (30) days prior to 
such first day); but as of such day he shall 
be credited with Credit Units based upon 
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his full work weeks after June 1, 1955, and 
subsequent to his seniority date. 

“(b) For work weeks commencing be- 
tween June 1, 1955, and May 31, 1957, both 
inclusive, Credit Units shall be credited to 
employees with less than ten (10) years 
of seniority at the rate of one-quarter (.25) 
of a Credit Unit for each full work week, 
and to employees with ten (10) or more 
years of seniority at the rate of one-half 
(50) of a Credit Unit for each full work 
week. 

“(c) For work weeks commencing on or 
after June 1, 1957, Credit Units shall be 
credited at the rate of one-half (.50) of a 
Credit Unit for each full work week. 

“(d) For the purpose of accruing Credit 
Units under this Section, a full work week 
for any employee means a work week oc- 
curring while he is in the Contract Unit 
for which he receives pay from the Com- 
pany for at least thirty-two (32) hours, pro- 
vided, however, that 

“(1) hours paid for at premium rate shall 
be counted only as straight time hours; and 


“(2) all hours represented by pay in lieu 
of vacation shall be counted as hours in the 
work week covered by the pay day as of 
which payment in lieu of vacation is made. 


“The Company shall not be required at 
any time to make any contribution to either 
the General Fund or the Defense Fund un- 
less and until it shall have received from 
the Commissioner of Internal Revenue a 
currently effective ruling or rulings, satis- 
factory to the Company, holding that such 
contribution shall constitute a currently de- 
ductible expense under the Internal Revenue 
Code of 1954, as now in effect or as it may 
be hereafter amended, or under any other 
applicable Federal income tax law; and the 
Plan shall not become effective, and no 
Company contribution shall be made to 
either Fund, unless and until the Company 
shall have received a ruling or rulings to 
such effect. ... 

“The Company shall not be required at 
any time to make any contribution to either 
the General Fund or the Defense Fund un- 
less and until it shall have received from 
the United States Department of Labor a 
currently effective ruling or rulings, satis- 
factory to the Company, holding that no 
part of such contribution shall be included 
in the regular rate of any employee; and 
the Plan shall not become effective, and no 
Company contributions shall be made to 
either Fund, unless and until the Company 
shall have received a ruling or rulings to 
such effect.” 
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THE DEVELOPING LAW—Continued from page 440 





and those working for the contractor), when 
it found that the work performed was the 
same and “that the contract laborers’ work 
was subject to approval by the officers of 
the railroad.” * 


Jurisdictional disputes——The Board fre- 
quently finds itself confronted by claims of 
competing labor organizations. In some 
cases the Board will make some determina- 
tion, after hearing and investigation, but, 
in general, it has tried to get the parties to 
agree between themselves in order to avoid 
ill will. 

In one case the Board found that under 
existing valid agreements the Order of Rail- 
way Conductors represented yard foremen 
in the Chicago switching district.” The 
Brotherhood of Railroad Trainmen sought 
to obtain a modification of this agreement 
and to include these yard conductors under 
its agreement covering yardmen. The Board 
ruled that it did not have authority under 
the Railway Labor Act to decide a dispute 
of this nature, and dismissed the petition. 
It stated that the dispute involved an inter- 
pretation of the agreements, and, therefore, 
was referrable to the National Railroad Ad- 
justment Board, or it involved changes in 
the agreement and, therefore, was subject 
to the mediation provisions of the act. The 
Board stated further that if the argument of 
the trainmen—that they had a legal right 
to represent these yard conductors, since 
they were certified as the representative of 
the yardmen—was correct, the issue was 
one that should be resolved by the courts. 

In a controversy involving the dispatchers 
and telegraphers, the Board suggested that 
the issue of which agreement covered a group 
of workers should be resolved by referring 
the dispute to the National Railroad Adjust- 
ment Board.* In another case, in which 
the issue was whether a group of workers 
should be considered yardmen or telegraph- 
ers, the Board referred to an agreement be- 
tween the parties designed to eliminate 


jurisdictional disputes and interpreted the 
agreement for the purpose of holding an 
election.” 


The appropriate unit.—The Railway Labor 
Act provides that “the majority of any craft 
or class shall have the right to determine 
who shall be the representative of the craft 
or class for the purposes of the Act.” 


The Board has noted that the act itself 
does not define the terms “craft or class” 
but that “it does provide ways and means 
for employees to have representation units 
determined. The Mediation Board is em- 
powered, in the conduct of any election, 
to designate who may participate in the elec- 
tion under which the majority of the craft 
or class selects a representative. Thus, it 
will be seen that the duty of the Board to 
make decisions in such matters is imposed 
by law.” It is on the basis of this type of 
reasoning that the Board has assumed the 
power to make determinations as to the 
appropriate unit.” 

The United States Supreme Court has 
held that under the Railway Labor Act the 
National Mediation Board is authorized to 
settle representation disputes and make in 
its certificate an ultimate finding of fact 
which is not subject to judicial review.” 


The question has been raised whether the 
words “class” and “craft” were synonymous. 
In one case, the union argued that the word 
“class” had a geographical connotation, as 
it sought to break down the carrier into 
several segments for the purpose of collec- 
tive bargaining. The Board rejected this 
argument and asserted that the two’ words 
were synonymous.” 

The National Mediation Board has gen- 
erally ruled that when the parties to a rep- 
resentation dispute come to an agreement 
as to the appropriate unit, or other issues 
in the election, it will conduct the election 
on the terms of the agreement. It will do 
the same when only one organization is in- 
volved and no issues are raised” But the 





22 First Annual Report of the National Media- 
tion Board, p. 23. 

*% Determinations, p. 130, Chicago and North- 
western Railway Company, Case No. R-218, 
October 6, 1938. 

24 Determinations, p. 270, Delaware and Hud- 
son Railroad Corporation, Case No. R-1007, 
April 12, 1943. 

*% Determinations, p. 336, Union Railroad Com- 
pany, Case No. R-1676, December 6, 1946. 
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26 Determinations, p. 323, Union Railroad Com- 
pany, Case No. R-1479, September 21, 1945. 

2 Switchmen’s Union v. National Mediation 
Board, 7 LABOR CASES { 51,164, 320 U. S. 297 
(1943). 

% Determinations, p. 303, New York Central 
Railroad Company, Cases Nos. R-1150 and 
R-1151, March 30, 1945. 

22 Determinations, p. 80, Delaware, Lacka- 
wanna, and Western Railroad Company, Case 
No. R-385, April 7, 1938. 
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Board has stated that certifications arising 
out of such situations are not to be con- 
sidered binding precedents and that if, in 
the future, the issues are raised by a group 
of workers as to the appropriateness of the 
unit which was previously agreed to, or 
other aspects of the election, the Board 
reserves the right to follow the general prin- 
ciples set forth in many of its determinations.” 

Two important types of determinations 
which the Board has faced over the years 
are, first, whether a carrier or a subdivision 
thereof should be considered the appropriate 
bargaining unit for a particular craft and, 
second, what is an appropriate craft or class. 

The first question has arisen in situations 
in which a railroad system is composed of 
several subsidiary corporations. Should 
the employees in a craft vote as part of an 
entire system, or should they vote as part 
of a subsidiary? The Board has ruled that 
“where a subsidiary corporation reports 
separately to the Interstate Commerce Com- 
mission and keeps its own payroll and 
seniority rosters, it is a carrier as defined 
in the Act, and its employees are entitled 
to representation separate from other car- 
riers which may be connected with the same 
railroad system. If the operations are joint- 
ly managed with operations of other carriers 
and the employees have also been merged 
and are subject to the direction of a single 
management, then the larger unit of man- 
agement is taken to be the carrier rather 
than the individual subsidiary companies.” ™ 

The Board has stated that this approach 
is a matter of “law” and not of “discretion.” 
The Supreme Court did not determine 
whether it is a matter of “law,” but simply 
concluded that the Board’s determination 
was not reviewable.” 

It is quite apparent from this and other 
decisions that the corporate structure and 
accounting practices are the controlling 
factors in determining what a carrier is.” 

In determining the appropriate craft, the 
Board has said that it takes into account 
the following factors *: 

“1. Composition and relative permanency 
of the groupings along craft or class lines 


for representation purposes which the em- 
ployees concerned have voluntarily developed 
in the past among themselves: 


“a. On the railroads generally. 


“b. On the railroad where the dispute 
under investigation exists. [In connection 
with this factor, the Board has ruled that 
the general practice which prevails on most 
railroads tends to overcome the practice on 
a particular railroad.*] 


“2. Extent, nature and effectiveness of 
the collective bargaining arrangements and 
labor agreements developed by the employ- 
ees interested in the dispute with the car- 
riers employing them. ; 


“3. Duties, responsibilities, skill, training, 
and experience of the employees involved 
and the nature of their work. 


“4. Usual practices of promotion, demo- 
tion, and seniority observed or developed 
for the employees concerned. 


“5. Nature and extent of the communities 
of interest existing among the employees. 


“6, Previous decisions of the Board bear- 
ing upon the issues under consideration. 


“7. The intent and purpose of the Rail- 
way Labor Act in the matter of labor rep- 
resentation and the maintenance of sound 
labor relations on the railroads.” 


The effect of the Board’s determinations 
has been to support the craft lines estab- 
lished by the existing standard railroad 
labor organizations and to prevent the split- 
ting up of crafts into smaller groups or the 
combining of various crafts into larger bar- 
gaining units. Another effect has been the 
virtual elimination of “system” or “company 
union” organizations.” 


The Board’s position is that as a matter 
of law it is required that employees be 
grouped in such a way that all who do 
related work are in one craft. It has also 
refused to subdivide crafts into smaller units 
on the grounds that “once the bars are 
down, there is no logical stopping place” 
and that collective bargaining would be 
defeated. The determination of the unit 





%®° Northwest Airlines, Inc., Case No. R-2257, 
May 26, 1953. 

%1 See Determinations, p. 197, New York Cen- 
tral Railroad System, Case No. R-690, May 27, 
1941, and case cited at footnote 27. 

%2 Case cited at footnote 27. 

3 San Antonio, Uvalde, and Gulf Railroad 
Company, Case No. R-2165, June 26, 1950. 

** Determinations, p. 167, case cited at foot- 
note 42. 

*® Determinations, p. 2, Chicago, Burlington 
and Quincy Railroad Company, Case No. R-1935, 
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August 15, 1936. The court has ruled that this 
criterion, ‘‘standing alone and unexplained,’’ 
may not be sufficient for the determinaticn of 
the craft. See Brotherhood of Railway Clerks 
v. Nashville, Chattanooga & St. Louis Railway 
Company, 1 LABOR CASES { 18,053, 94 F. (2d) 
97 (CCA-6, 1937). 

% For a criticism of the Board’s policies see 
Herbert Northrup, ‘‘The Appropriate Bargain- 
ing Unit Under the Railway Labor Act,” 
Quarterly Journal of Economics, February, 1946. 
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along craft lines would, in the Board’s opin- 
ion, “tend to stabilize collective bargaining 
relationships.” ” 


In further support of this general position, 
the Board has referred to the breakdown of 
crafts as set forth in the Railway Labor Act 
for the purpose of representation on the 
National Railroad Adjustment Board.* 


In particular cases the Board has made 
many rulings with respect to craft deter- 
minations. In several cases where the exist- 
ing agreements covered a bargaining unit 
consisting of more than one craft, the Board 
has ruled that these agreements cannot de- 
stroy the requirements of the act.” The 
Board has refused to accept jurisdictional 
claims of the unions as a controlling factor 
in the determination of the unit for election 
purposes.” The Board has also rejected 
the argument that an existing contract was 
between the union (as distinguished from 
the employees) and the carrier, on the grounds 
that such an argument would destroy the 
right of workers to determine their repre- 
sentatives and would give the carrier some 
authority to determine the appropriate unit, 
which it did not have under the law.” In 
another case the Board did not have on 
hand sufficient facts to make a determination 
and ruled that the desires of the employees 
would be taken into account. The workers 
were given the opportunity, on the ballot, 
to set forth both the basis on which they 
wanted to be represented and the name of 
the bargaining agency.” 


In determining the craft to which a par- 
ticular worker belongs, the Board will ex- 
amine the duties performed and not the job 
title.” It has also refused to split crafts on 
the basis of color lines.“ 


The Board has refused to allow personal 
office-force employees—those who handle 
certain confidential information for the pur- 
pose of collective bargaining—to be placed 
in the same bargaining unit as the other 


clerical workers, although it did not deny 
them the right to representation.” The 
Board, in this case, referred to the past 
practices of the railroads. 


Eligibility of Voters 


In most cases the Board obtains agree- 
ments between the parties as to the eligible 
voters in the elections and, therefore, does 
not face the problems of determining eligi- 
bility. The Board will use such agreements 
as precedents for determining eligibility in 
cases in which the parties do not agree.” 


Seniority rights in two crafts.—One prob- 
lem that the Board faces from time to time 
is the determination of the craft to which 
certain workers belong and in which they 
can vote, when such workers hold seniority 
rights in two crafts or perform work in two 
crafts. The Board has ruled that such 
workers should vote in the craft to which 
they are regularly assigned and employed.” 
In situations in which workers shift from 
one craft to another, the Board will classify 
them in that class or craft in which they 
work a preponderant amount of time during 
a representative period.* 

The Board has rejected the contention 
that the employee should choose the craft 
or class in which he might vote on the 
ground that such procedure “would result 
in encouraging colonizing of voters.” ® 


Workers who are on authorized leaves of 
absence are entitled to vote in that craft 
or class of service in which they were last 
regularly assigned prior to going on such 
leaves.” In situations in which a worker 
has seniority on two carriers he is entitled 
to vote on the carrier where he is currently 
employed even though he holds a right to 
return to service on the other carfier." In 
such instance, the worker is barred from 
voting on the carrier from which he has 
been furloughed. 





31 Seventeenth Annual Report of the National 
Mediation Board, p. 22. 

3% Determinations, p. 80, case cited at foot- 
note 29. 

%® Determinations, pp. 12, 35, Atlantic Coast 
Line Railroad Company, Case No. R-231, Janu- 
ary 13, 1937; and Oklahoma Railway Company, 
Case No. R-276, August 13, 1937. 

* Determinations, p. 28, Indiana Harbor Belt 
Railroad Company, Case No. R-207, August 10, 
1937. 

* Determinations, p. 35, Oklahoma Railway 
Company, cited at footnote 39. 

* Determinations, p. 167, Seaboard Airline 
Railroad Company, Case No. R-491, September 
25, 1940. 

8 Determinations, p. 361, Nashville Terminal, 
Case No. R-1876, October 20, 1947. 
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44 Determinations, p. 8, Atlanta Terminal 
Company, Case No. R-75, August 28, 1936. 

4 Determinations, p. 243, Nashville, Chatta- 
nooga and St. Louis Railway, Cases Nos. R-874 
and R-875, May 23, 1942. 

46 Mississippi Central Railroad Company, Case 
No. R-2404, October 19, 1951. 

47 Second Annual Report of the National Medi- 
ation Board, p. 11. 

4 Determinations, p. 101, Norfolk and Western 
Raiiway Company, Case No. R-125, October 
11, 1935. 

4? Determinations, p. 115, Pittsburgh and Lake 
Erie Railroad Company, Case No. R-290, July 
14, 1938. 

3% Delaware and Hudson Railroad Corporation, 
Case No. R-2521, August 8, 1952. 

51 Colorado and Southern Railway Company, 
Case No. R-2320, January 16, 1951. 
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Furloughed employees.—Furloughed em- 
ployees are entitled to participate in repre- 
sentation elections as long as they are kept 
on the seniority rosters.” If such workers 
are temporarily employed by another carrier 
they are ineligible, but if employed tempo- 
rarily in another industry they are eligible.” 
Such furloughed employees are required to 
state to the mediator, in the presence of two 
observers, whether or not they are em- 
ployed by another carrier. In the case of 
mailed ballots, properly notarized statements 
must accompany the ballots. 


Other eligibility issues—The Board has 
allowed imported Mexican workers to vote 
in an election.“ However, employees sta- 
tioned in a foreign country are ineligible to 
vote.” Finally, dismissed employees whose 
requests for reinstatement are pending be- 
fore proper authorities, including the Na- 
tional Railroad Adjustment Board, are 
eligible to participate in elections.” 


Supervisors’ eligibility.— The Board is 
frequently faced with the problem of whether 
certain employees are “supervisors,” whether 
they can participate in elections under the act, 
and whether they should be considered a 
separate class or craft. 

Section 1, Fifth, of the Railway Labor 
Act defines an employee as any “person in 
the service of a carrier (subject to its con- 
tinuing authority to supervise and direct 
the manner of rendition of his service) who 
performs any work defined as that of an 
employee or subordinate official in the 
orders of the Interstate Commerce Commis- 
sion now in effect, and as the same may be 
interpreted by the Commission pursuant to 
the authority which is hereby conferred 
upon it to enter orders amending or inter- 
preting such existing orders 4 


The Board has generally accepted the 
ICC’s definition of a “subordinate official” 
as one who has a rank and title beneath that 
of general foreman, which would include 
foremen of machinists, boilermakers, etc.” 
Thus, where the ICC has made a formal 
ruling, the Board will accept the decision of 
that agency, but, in instances in which the 
ICC has not made formal rulings, the Board 


will make its own determination, which 
stands until overruled by the ICC.* The 
criteria employed by the Board “included 
the relative rank of the positions in question 
and whether the positions were vested with 
authority to employ, discipline, or dismiss 
subordinates.” ® 


In general, the Board has decided that 
subordinate officials constitute a class or 
craft.” 


Valid Elections 


The Board was originally confronted with 
the problem of whether a _ representative 
must receive a majority of all those eligible 
to vote in order to be certified, or whether 
a majority of the votes actually cast is 
sufficient, providing a majority of those 
eligible participate. At first the Board fol- 
lowed the former principle, but subsequently 
adopted the latter,” where a majority of the 
eligible voters participate in the election. 

The Board’s changed position was sup- 
ported by a ruling of the Attorney General 
of the United States and was based on the 
assumption that those employees who do 
not participate in an election are in effect 
assenting to the expressed will of the 
majority of those who do vote.” 

In view of the fact that a representative 
must receive a majority of the valid votes 
cast, the Board is still faced with the prob- 
lem of determining what is a valid vote. 
Votes cast for officials of carriers are con- 
sidered void.“ Blank ballots are not con- 
sidered valid. 

It is interesting to note that the Board 
will certify a representative in cases in which 
only one vote is cast.” 


Runoff elections.—Rule 1 of the Board’s 
Rules and Regulations states that if no or- 
ganization receives a majority of the valid 
votes cast or if there is a tie vote, the Board 
will hold a second or runoff election pro- 
vided that a written request is submitted by 
an organization entitled to appear on the 
runoff ballot within ten days after the date 
of the report on the results of the election. 





* Determinations, p. 96, Southern Pacific 
Lines, Case No. R-426, May 4, 1938. 

% Sacramento Northern Railway, Case No. 
R-2120, April 12, 1949. 

*% Determinations, p. 318, Atchison, Topeka, 
and Santa Fe Railway Company, Case No. 
R-1430, May 24, 1945. 

53 Pan America-Grace Airways, Inc., Case No. 
R-2139, March 11, 1949. 

* Rule 6, Rules and Regulations. 

% Determinations, p. 167, case cited at foot- 
note 42. 
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55 See case cited at footnote 9. 

*® Case cited at footnote 9. 

© Frie Railroad Company, Case No. R-2081, 
February 24, 1949. 

i Fifteen Years Under the Railway Labor 
Act, Amended, and the National Mediation 
Board, 1934-1949, pp. 14 and following. 

®2 Work cited at footnote 61. 

8 Brie Railroad Company, Case No. R-2577, 
February 12, 1953. 

* Lakefront Dock and Terminal Company, 
Case No. R-2080, October 14, 1948. 


511 





If a runoff election is held, the rule pro- 
vides that the names of the two organiza- 
tions which received the highest number of 
votes cast shall be on the ballot and that 
there shall be no provision on the ballot 
for write-in votes. 

The eligible list for the second election 
shall be the same as that for the first 
election, except for those employees who 
have been terminated and those employees 
who are no longer employed in the same 
craft or class. 


Repeat elections.—Rule 4 of the Rules 
and Regulations of the Board provides that 
no application will be accepted by the Board 
to investigate a representation dispute for 
a period of two years from the date of a 
certification affecting the same class or 
craft, except in unusual or extraordinary 
circumstances. 

Similarly, except in unusual or extraordi- 
nary circumstances, the Board will not 
entertain an application for a period of one 
year if (1) an election was held and no 
certification was issued because less than 
a majority participated in the election; or 
(2) a docketed dispute had been dismissed 
because no dispute existed; or (3) an ap- 
plication had been withdrawn after it was 
formally docketed. The one-year delay does 
not apply in situations in which the em- 
ployees are not represented for purposes 
of collective bargaining. 

The Board has refused to apply the two- 
year rule in a case in which a successor 
union took over the contract and there was 
no evidence that the change took place as 
a result of the approval of the membership.” 
Nor will the two-year rule apply in cases 
in which there has been voluntary recogni- 
tion by the carrier without a certification 
by the Board.” The Board was willing to 
waive the two-year rule when the original 
certified union informed the Board of its 
desire to relinquish its interest in favor of 
the petitioning organization.” 


Effect of Change 


The Board has followed the policy that an 
agreement is between the management and 
the employees and therefore continues in 
effect despite a change in representation. 
In effect, according to the Board, the em- 
ployees have simply changed their agents 





The United States Government values 
its participation in the ILO [Interna- 
tional Labor Organization] and will 
continue to make as effective a con- 
tribution as possible to the success 
of the work of this Organization. 
—James P. Mitchell 





for the purpose of representation. Any 
changes in the contract must conform to 
the procedures as set forth in Section 6 of 
the Railway Labor Act.* 

In view of this approach, an interesting 
problem arises as to the applicability of this 
policy to certain union shop provisions of 
existing agreements. If the contract speci- 
fies that employees must join Union X and 
then Union Y takes over the contract, how 
is the union shop provision to be enforced? 
In the opinion of the Board, this problem 
will have to be resolved “by a tribunal of 
competent jurisdiction.” ® 


Court Review 


With respect to the determination of the 
appropriate unit and the rules governing 
the conduct of elections, the courts have 
held that the decisions of the National 
Mediation Board are not subject to review 
unless it can be demonstrated that the Board 
has committed fraud or gross impropriety 
or that constitutional safeguards have been 
violated. 

The United States Supreme Court has 
said, with respect to the power of the Board 
to determine the appropriate unit, that Con- 
gress intended to vest in the Board the 
discretion to make such decisions and had 
made no provision for the review of this 
power.” 

The Court implied further that the appro- 
priateness of the unit was reviewable if, 
and when, the court is called upon to en- 
force the statutory command that “the car- 
rier shall treat with the representatives so 
certified.” This means, of course, that an 
employee organization which considers it- 
self wronged by the decision of the National 
Mediation Board cannot obtain any review 
of the unit determination unless the carrier 
refuses to deal with the certified union. 


[The End] 





*% Pennsylvania Railroad Company, Case No. 
R-2189, July 5, 1951. 

* Case No. R-2402. 

*% Texas and Pacific Railway Company, Case 
No. R-2585, July 24, 1952. 
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*® Work cited at footnote 61, p. 19. 

6 Nineteenth Annual Report of the National 
Mediation Board, p. 24. 

7 Case cited at footnote 27. 
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The Cover: 


Hook, Line and Sinker .. . 


FisHinc is the oldest industry, 
predating even the most primitive agriculture. Fishing for 
sport, however, is relatively modern. Izaak Walton’s seven- 
teenth-century best seller, The Compleat Angler, caused wide- 
spread interest in fun fishing that has grown steadily since. In 
America, angling with hook and line is far and away the most 
popular of ali participation sports. 

As the front cover shows, the adult male, alone in a small 
boat on a placid lake when the fish are biting, is the most serene 
creature on earth, retasting the delights of barefoot boyhood on 
a creek bank with a pole and a can of worms. His tackle, 
though, has grown handsomer and more efficient, as the back 
cover illustrates. The tremendous growth of fishing as a sport 
in recent years is indicated by the fact that fishing tackle worth 
$12.7 million was manufactured in 1939, while 1947’s output was 
worth $59 million. 


Fisu are one of the nation’s most 
valuable natural resources, and the United States Fish and 
Wildlife Service handles billions of eggs and releases billions 
of fry and fingerlings each year, serving both sporting and com- 
mercial fishermen. In 1950, the fishing industry employed about 
190.000 persons utilizing over $200 million in property and 
equipment producing 1.3 million tons of products worth $109 
million. The recent boom in frozen food sales has greatly in- 
creased fish consumption since then. 


GETTING BACK to sport fishing, 
the federal government maintains, in national forests alone, 
81,373 miles of streams and 1,648,350 acres of lakes for fisher- 
men. Basically, however, fish belong to the states. Except 
where governed by treaty or necessary for the protection of 
navigation, the states have exclusive rights to fish within their 
borders, even on navigable streams. At the common law, pri- 
vate realty owners, in turn, own the fish on their property. 
There are some exceptions to this, including an interesting one 
in England, where “royal fish” (whales and sturgeon) belong 
to the crown rather than the finder. 


Front-cover photograph by David W. Corson from A. De- 
vaney, Inc., New York; back-cover photograph from Mont- 
gomery Ward Fishing and Hunting Catalog. 














